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Judgment
Judge Naftali Shilo:
Appeal against the judgment issued by the Family Court dated 5.4.20 (FC 52595-02-20 by the honorable judge Tamar Snunit Forrer), which had ruled that the Parties’ infant daughter is to be returned to the United States.
I. Factual Background
1. The Parties are Israeli citizens who had been married under Jewish Law in Israel on 9.9.15.
2. Prior to their marriage, the Parties had duly signed a prenuptial agreement before a notary.
3. The Respondent (hereinafter also: the Father) had established a startup Company (hereinafter: the Company), and due to the request of the investors in the Company, on 1.7.18 the Parties had moved to reside in San Francisco, California. For doing so, the Parties had obtained residence and work visas in the United States.
4. On 15.10.18 their daughter R.R. was born (hereinafter also: the Minor) who upon birth had obtained American citizenship.
5. The Appellant (hereinafter also: the Mother) began working in the United States after expiration of her maternity leave.
6. The Minor began attending a kindergarten in San Francisco on 1.9.19.
7. During the period between the Minor’s birth and up to November 2019, the Minor had visited Israel three times.
8. On 21.11.19 the Parties had arrived in Israel with the Minor in order to arrange their work visas in the United States. The Parties had purchased “round trip” tickets, as the intended date of return had been 3.1.20, since the interview at the US Embassy they had scheduled for obtaining the visas, had been intended to be held in December 2019.
9. Since the Father had been told that he will be required to present additional documents to the Embassy prior to holding the interview, the Parties’ interview had been postponed to 18.2.20.
10. The Parties had rented in Israel an apartment for a limited time, continued paying rental fees for the apartment they had rented in the United States, continued paying the loan they had taken for purchasing a car in the United States as part of a leasing transaction and continued paying for the Minor’s kindergarten in San Francisco. They had also left everything in their apartment and car in the United States.
11. On 29.1.20 the Mother had commenced settlement of dispute proceedings at the Rabbinical Court and had also filed an application for detaining the exit of the Father and the Minor from Israel. On the same day, the Parties had signed an agreement with a kindergarten for a period of two months and the agreement had stated that “Romi shall stay at the kindergarten for approximately two months and therefore the parents are not required to give prior notice”. The next day, on 30.1.20, the Minor started attending the kindergarten in Israel. As part of the correspondence between the Parties in all concerning enrollment to the kindergarten, the Father wrote the Mother on 28.1.20: “Remember that it is not a full month. We will probably travel before the 25th. So try to get a price quote for less than a month” and the Mother responded: “It will definitely not work out however I will ask”.
12. On 13.2.20 the Mother had sent a letter to the US Embassy in which she had notified that she will not be attending the interview that had been scheduled for her, that she does not intend to return to the United States and she will continue residing in Israel. She had noted in the letter that she had commenced proceedings at the Rabbinical Court and the Rabbinical Court had issued an order for detaining the exit of the Minor from Israel for a year as well as an order or detaining the exit of the Father from Israel for 30 days.
13. On 18.2.20 the Father had appeared for the interview at the US Embassy, and the next day he had been granted a work visa in the United States.
14. On 20.2.20 the Father had filed a claim for returning the Minor to the United States, pursuant to the Hague Convention Law (Child Abduction), 5751-1991 (hereinafter: the Law or the Convention). The Father had claimed that the Mother illegally took the Minor and all of the terms required under the Law for returning her to the United States hold true. According to him, the habitual residence of the Minor is in the United States, arriving in Israel had been for a limited period and temporary only for arranging the Parties’ work visas, under Californian Law he has the custody rights he had exercised and failure to return the Minor to the United States constitutes violation of these rights.
15. The Father had claimed that there is nothing to prevent the Mother from returning to the United States, and that by her own action she had prevented obtaining her work visa in the United States. According to the Father, the Mother has no defense under the Convention and even the global condition in light of the corona virus does not justify the Minor’s stay in Israel, as in the United States she has comprehensive medical insurance while she has no medical insurance in Israel.
16. On her part, the Mother had argued that they are Israeli citizens only and do not even have a "green card" in the US. According to her, the Minor’s habitual residence is not in the United States since the Minor is enrolled at a kindergarten in Israel, she is learning to speak Hebrew and has no affinity to the United States. According to the Mother, since after arriving in Israel they decided to divorce, and since she does not have a work visa in the US, their consent to the divorce is to be deemed the father's consent and acceptance of the Minor's staying with her in Israel. Therefore, her stay in Israel with the Minor cannot be deemed illegal estrangement.
17. The Mother had further claimed that the Father had not duly provided an expert opinion on foreign law and has not proved he has custody rights under the law in California. Additionally, pursuant to the prenuptial agreement they have signed, the jurisdiction is granted to the court in Israel, and California has no jurisdiction to hear custody. The Mother has further claimed that the Convention’s exception provided under Section 13(b) of the Law holds true, since she does not intend to return to the United States and thus irreparable harm will be inflicted on the Minor should she be separated from her mother. Moreover, according to her, the Minor's return to the United States poses a severe health risk due to the corona virus.
II. The proceedings at the lower court and judgment
1. As part of the proceedings at the lower court, the Mother had filed many applications: An application for providing translations of the appendices to the statement of claim, an application for providing documents related to the Father's employment agreements, an application for rejecting the claim outright, an application for the appointment of a psychiatrist for examining the expected damage that may be inflicted on the Minor as a result of separation from her Mother as well as for examining the damages she will incur as a result of her move to the United States, an application for proving the foreign law in California, as well as an application for the appointment of an expert for examining the Mother's possibility to obtain a visa and what type of visa. 
2. The lower court had rejected the Appellant's applications and had not instructed of submitting opinions in all regarding the Minor's best interests and the damage she may incur as a result of taking her back to the United States, for proving the foreign law and the Mother’s ability to obtain a work visa. 
3. After holding an evidentiary hearing and submission of written summations, the lower court had accepted the claim and instructed of returning the Minor to the United States (hereinafter: the Judgment).

4. The Judgment had ruled that the habitual residence of the Minor is in the United States and this based, inter alia, on the following facts: 

The Parties had signed a non-residence form in Israel and on the form they had noted that they are moving to the United States and the date of return is "unknown", the Mother had left her place of employment in Israel and had received her rights under law, the Parties had sold the vehicles they had in Israel, the Parties held a farewell party for their friends prior to the move to the United States and had canceled the standing orders they held in their account in Israel. Additionally, the Minor was born in the United States, she has American citizenship only, the Parties had purchased complete furniture for them and the Minor at their apartment in the US, they had purchased a vehicle in the United States as part of a leasing transactions, they and the Minor have medical insurance in the United States while the Minor does not have any medical insurance Israel, the Mother started working in the United States, the Parties had opened a joint bank account in the US, in September 2019 the Minor began attending a kindergarten in San Francisco, her visits in Israel had been brief and the Mother had stated in her application for settlement of dispute proceedings she had filed, that they had left Israel “and moved to San Francisco”. 
5. Additionally, the lower court had ruled that it has been proven that the Parties had arrived in Israel in November 2019 for a limited period and temporarily and this, inter alia, in light of the following facts:

The Parties had purchased “round trip” tickets to the United States, they had arrived for a limited period solely for extending their work visas, they had not taken with them any furniture and equipment to Israel, they continue to pay the rental fees for their apartment in the United States, they continue to pay for the Minor's kindergarten in the United States, they maintain ongoing contact with the Minor's kindergarten teacher in the United States, and the name of the WhatsApp group including the kindergarten teacher is “ROMI BACK”, the Mother had replied the kindergarten teacher on 31.1.20 that their delay in returning to the United States is related to the date set for the interview at the Embassy, the Parties’ vehicle had remained parked in California and the Father continues paying for the vehicle and parking at his place of employment, the Parties had rented an apartment in Israel for a short term between 18.11.19 through 3.1.20 and the lease had later been  extended up to 25.2.20, the agreement drawn with the Minor’s kindergarten in Israel states that Romi will stay there for approximately two months and therefore the parents are not required to provide advanced notice, the Parties continue paying for their medical insurances in the United States, the Parties are still employed by the same companies at which they were employed in the United States and they continue using their bank account in the United States. 
6. The judgment had ruled that the Mother has failed to prove that the Parties’ intention had been to return and settle permanently in Israel when they had arrived in Israel in November 2019 and “an examination of the Minor’s world map leads to the conclusion that the Minor's habitual residence is in the United States”.
7. It had been further ruled that the Mother, by her own actions, had prevented obtaining a work visa for herself in the United States however there is no restriction on her returning to the United States on a tourist visa she has and is still in force for five more years. In any event, even had there been any prevention on the Mother's part to return to the United States, such does not prevent returning the Minor to the United States and 18.2.20 is to be deemed the date of failure to return the Minor to the United States. 
8. The Judgment had also ruled that the Father has proven that under the laws of California his custody rights had been violated, as pursuant to the foreign law both parents gave equal rights to physical and legal custody of a Minor. This is indicated by the precise wording of the law, even if ignoring the expert's opinion on behalf of the Father, and this has been stated in several judgments rendered in Israel. The court had rejected the Mother’s argument that the exceptions of the Convention hold true.
9. 
There had been no consent or acceptance on the Father's part for the Minor's staying in Israel, and it had not been proven that there is grave concern that returning the Minor to the United States will expose her to severe physical or psychological harm. Damage incurred by the Minor as a result of the Mother’s failure to return to the United States with her, especially when she is able to return, does not constitute defense under the Convention. Also in times where the corona pandemic is raging, no harm will be inflicted on the Minor due to the return, as the virus is rarely contracted by children and infants, and the Minor has comprehensive medical insurance specifically the United States rather than in Israel. 
10. The lower court had set terms of return and among other things had ordered the Father to rent an apartment for the Mother nearby the current apartment and at similar rental fees, should the Mother announce that she is returning to the United States. It had been ruled that the Father shall be required to pay the rental fees for six months.
11. The Mother had failed to come to terms with the Judgment as well as various interim rulings and filed an appeal. It has been decided that in light of the urgency situation, the appeal shall be ruled upon by submission of written summations pursuant to Regulation 448(a) under the Civil Procedure Regulations 5784 - 1984 (hereinafter: the “Regulations”), The Appellant has notified that she requests considering the statement of appeal as summations on her behalf and the Respondent had submitted his summation in writing.
III. The Appellant’s Claims in a Nutshell
1. The lower court had erred in rejecting her request to require the Respondent to provide translations into Hebrew of the documents he had attached to his statements of claim, These are documents part of which are legal and the Respondent’s employment agreement is complex and most essential for examining the Parties’ and the Minor’s habitual residence. Rejection of her request to require the Respondent to translate them had presented great difficulties to her and her and counsel.
2. The lower court had erred in rejecting her request to appoint an infancy expert for providing an expert opinion in respect of the damages the Minor may incur should she be returned to the United States and what damage will she incur as a result of her separation from her Mother. The lower court had also erred in rejecting her request to appoint an expert to examine the Mother’s possibilities to obtain a visa to the United States. The question of whether there is a legal impediment for the Mother to work in the United States is a relevant consideration pursuant to the Convention. Additionally, the expert on behalf of the Father regarding foreign law is not an expert on California laws and the court should have instructed of appointing an expert on his behalf for proving the foreign law. Additionally, she had not been granted the right to cross-examine the expert on behalf of the Father.
3. The United States is not the Minor’s regular place of residence. The move to the United States had been for the purpose of "relocation” and had been limited in time, in light of the requests of the investors in the Company. The Parties have not taken any measure testifying to their intention to build their lives in the United. The Respondent’s commitment to work in the United States had been for a temporary and limited period of three years, with an option to shorten the period, subject to financial loss by waiving part of his shares. This indicates that the move to the United States had been temporary and the Respondent made sure to maintain a realistic possibility to return to Israel at any time. The Respondent was compelled to move to the United States due to his investors’ request, however once this constraint will be removed, he will return to his home in Israel, which is his habitual residence. The United States is not the Parties’ “home” but rather a temporary location they had stayed at not even due to their wish, but rather in light of the request of the investors in the Company. The Respondent has failed to prove that the Parties had moved to the United States for an indefinite and unlimited period. The lower court had erred in completely ignoring the fact that the Respondent's employment agreement had been for a limited period, for the duration of three years at most. The Respondent had not intend to stay in the United States even one more day following expiration of his commitment to the investors in the Company.
4. The lower court had “preferred speedy hearing over search for the truth”. Should the appeal be denied “this shall constitute a precedent statement, which will undoubtedly shake the concept of “relocation”... This will undoubtedly constitute a significant barrier to moves for relocation...”.
5. The lower court had erred in believing that a 13 month old infant has “a world map and point of view”. The minor's habitual residence is the place she has been staying over the last months, meaning in Israel. She is residing with both of her parents under one roof; she hears only Hebrew and attended a kindergarten in Israel. She had attended kindergarten in the United States for less than three months. The lower court had erred in failing to examine the Minor's point of view but rather the Parties’ intention. The Minor has been staying in Israel already 4.5 months, meaning one third of her life, as she had also visited in Israel for a cumulative period of one and a half month.
6. The document renouncing Israeli residence the Parties had signed had been conducted for tax reasons alone. The fact that the Appellant had filled in the form that the date of return “is unknown” speaks for itself and shows that the Parties had not intended to leave Israel permanently. The Respondent’s apartment in Israel had not been sold but had rather been rented out for only one year, their movable property had remained in Israel and stored in the apartment's storage room, as in the United States they had purchased movable property at a very low price. The Parties had not acted for obtaining a “green card", they are both employed by Israeli companies and they had not purchased a car in the United States, but had rather leased one for one year only. Neither of them had acted for obtaining a US driver’s license and had used their Israeli driver’s licenses. The Parties had rented an apartment in the United States for one year only with the possibility of monthly renewal. The party the Parties had held prior to their move to the United States had been a friends gathering in light of the temporary move. In particular, they had held in Israel the Minor's “Brita” party with their families and friends. The Parties had not terminated all of the standing orders in the Israeli account and had left significant standing orders that indicate of maintaining all affinities to Israel. The Parties were aware that obtaining an Israeli citizenship for the Minor is a technical matter only and therefore had no rush for arranging so. 
7. The visa that had been issued to the Parties for two years had expired when the Parties had returned to Israel in November 2019. Currently the Appellant has only a tourist visa and her chances for obtaining a work visa are slim. The Parties had not purchased an apartment and the responded continued depositing in his account in Israel the rental fees the Respondent had obtained due to renting out his apartment in Israel, as the Parties had not acted for “building” credit rating in the United States and made use of debit cards only.
8. In the United States they had not extended the rental agreement even not for one additional year. The sums for the Parties’ stay in the United States were dependent on many additional factors. It had been dependent on the Company's success and it had not been at all clear that it will be able to survive financially and the Respondent will continue to serve as its CEO. It is possible that immediately after the Minor’s return to the United States she will be forced return, should the Respondent’s efforts in raising funds fall through or should the Respondent be dismissed from his position, and this may lead the Minor to incur unnecessary damage and moves. Furthermore, at the time the Parties had left the United States they had been aware that without renewal of their work visas they will not be able to return to the United States. Their original visa had expired upon their arrival in Israel and the only place they could stay and work, is Israel.  
9. The Respondent’s consent to divorce her constitutes coming to terms with her stay in Israel with the Minor. Once the Parties decided to divorce, the consent given in 2018 for residing in the United States no longer exists. This is an oral agreement the essence of which had been that in the event where the Parties will divorce; she and the Minor will remain in Israel. The consent, by virtue of which the family had resided in the United States, had expired. After all, the move to the United States had been conditioned upon their living as spouses. 
10. The Minor had not incurred any harm in removing her from the United States and her remaining in Israel. She does not know English, she has no friends in the United States, she has no extended family there and she had attended kindergarten in the United States for less than three months. On the contrary, she will incur harm should she return to the United States. She will be detached from her Mother, her extended family and the education program she had attended until recently. Additionally, the date of “failure to return” pursuant to the Convention had not yet arrived.
11. The prenuptial agreement between the Parties includes a jurisdiction stipulation granting jurisdiction to the court in Israel, and therefore all of the proceedings, including regarding custody of the Minor, are required to be held at a tribunal in Israel. Moreover, the court in California is not authorized to hear the matter of a minor who had not stayed in the state of California for over six consecutive months, and thus the court in California is not authorized to hear the matter of custody of the Minor. Additionally, the Appellant will not be able to conduct legal proceedings in the United States, since she does not have the financial resources to do so. 
12. Alternatively, the court should have at least waited for the end of the corona crisis and removal of the restrictions prior to instructing of the return of the Minor to the United States. Furthermore, no guarantee had been determined for payment of rental fees for 6 months by the Respondent, and no instruction had been issued in respect of interim financing of the Appellant for living expenses in the United States. The Respondent should have been charged with payment of alimony and child support for the Minor as a condition for her return to the United States with the Minor.
IV. The Respondent’s Claims in a Nutshell 
1. This is a distinct case of failure to return under the Convention. The appeal, spread over 45 pages, is directed mainly against factual rulings the appellate instance does not usually intervene in.
2. As part of the application for settling dispute the Mother had filed with the rabbinical court, she had confirmed that the Father had arrived in the country for “several weeks” and that he resides in the United States. Meaning, there is a litigant’s admission on her part that the Parties’ and the Minor’s place of residence had been in the United States. 
3. The Appellant had claimed for the first time in the appeal that the Parties are employed by Israeli companies however this is not true and they are both employed by American companies. 
4. The Parties had left the United States knowing clearly and intending to return to the United States, as abduction cannot turn Israel into being the Minor’s habitual residence. 
5. The Respondent’s employment agreement does not limit the time of his employment in the Company and the Parties had moved to the United States for an indefinite period, without setting a date for return to Israel. Also according to the Appellant, the period allegedly limited to three years had not elapsed as of yet. The Respondent has testified that the corona crisis actually strengthens the position of the Company, which specializes in remote working solutions.  
6. The Appellant has raised a new argument that had not been raised at all at the lower court, according to which they had an oral agreement and her request for a divorce constitutes a “termination provision” nullifying her consent to stay with the Minor in the United States. This claim had not been argued, the Respondent had not been questioned on it at all and such may not be brought as part of the appeal. 
7. The Convention does distinguish between the ages of children and does not set exemptions for infants and therefore there is no basis for the Appellant’s claim that the habitual residence of the Minor is in Israel. The Minor was born in the United States, grew there, educated and cared for by both parents in the United States until their arrival for a visit in Israel for holding an interview at the Embassy.
8. Pursuant to Section 3010 (a) under the California Family Code, both parents are the Minor’s custodians and they both have the right to determine her place of residence. The Respondent’s claim for custody of the Minor is pending at the court in California. The jurisdiction clause in the prenuptial agreement deliberates upon property issues only, rather than on the issue of custody. Moreover, the Appellant herself had acted contrary to the agreement, as she had opened a file at the Rabbinical Court rather than at the Family Court.
9. The Minor will not incur any harm by returning her to the United States. The harm is rooted in the Mother's refusal to return to the United States although she has an entry visa to the United States. The Mother had acted intentionally and in bad faith to prevent the possibility of her obtaining a work visa. She had confirmed in her questioning, that although she had a tourist visa only upon her return in October from a visit to Israel, she had worked in the United States.
10. Case law has interpreted the “damage exception” pursuant to the Section 13(b) under the Convention strictly and narrowly and no such damage has been proven. There also was no need for appointing experts and there had not been any requirement to submit translations.
11. The terms of return the court had ruled on are reasonable and the Appellant is entitled to turn to the California courts for obtaining any reliefs should she so wish. Additionally, the expenses that had been ruled against her are very limited and there is no reason to intervene in them
12. Thus, the appeal should be dismissed and the Appellant should be charged with real expenses.
V. Discussion and Ruling
1. At the outset the lower court should be praised for managing the proceedings with remarkable efficiency and speed, despite the Appellant’s many attempts to delay and complicate the proceedings. The lower court stood as a “solid rock” and had not enabled expansion of the proceedings and “pulling it” to districts that are not relevant to the proceedings pursuant to the Convention.
2. The judgment is well detailed and reasoned and it is based on many factual assertions that there is no need to intervene in such. Therefore, I shall suggest my colleagues to reject the appeal for the following reasons:
3. As had been ruled in AFLA 2499/18 John Doe. v. Jane Doe (14.5.18) by the honorable judge Amit:
“At its very essence, the Hague Convention has been established to cope with the phenomenon that has been spreading in today's globalized world - international abduction of a child by one of his parents (AFLA 672/06 John Doe v. Jane Doe (15.10.2006); CA 4391/96  Roe v Roe, PD 50(5) 338 (1997) (hereinafter: the Matter of Roe). The primary purpose of the proceedings under the convention is to provide "first aid” for restoring the situation, meaning, returning the minor that had been illegally taken from a parent whose custody rights had been violated (AFLA 5548/14 John Doe v. Jane Doe (2.10.2014); AFLA 1930/14 Jane Doe v. John Doe (5.6.2014); AFLA 7994/98 Dagan v. Dagan, PD 50(3) 245, 266 (1999))... As the conditions specified in Section 3 of the Convention hold true, the court is required to order of returning the child at once and Section 12 of the convention uses categorical order wording “the authority concerning the matter shall order of return the child at once”. As part of the proceedings pursuant to the convention, the court is not required to deliberate on the child's best interests in the ordinary sense, nor the issue of permanent custody of the child (OA 1648/92 Torna v. Meshulam PD 46(3) 38, 45 (1992) (hereinafter: the Matter of Torna)) since the court at the Minor’s habitual residence is the one who will hear and rule on the custody issue (the Matter of Roe, on pp. 345). Section 13 of the Convention establishes exceptions to the mandatory duty of returning the child who had been abducted. 

 HYPERLINK "http://www.nevo.co.il/law/74900/13.a" 
Section 13(a) under the Law engages in the event where a parent agrees in advance or in retrospect comes to terms with the child's whereabouts. Section, which is the relevant one to this case, prescribes that the court shall refrain from ordering the return of a child to the country from which the child had been abducted, where there is “grave concern that returning the child will expose him to physical or psychological harm or otherwise place the child in an unbearable situation”. In case law the exception is interpreted strictly and precisely (CA 5532/93 Guzenburg v. 

 HYPERLINK "http://www.nevo.co.il/case/17927002" 
Greenwald, PD 49(3) 293, 298 (1995)), in order to refrain from rendering the Convention meaningless (the Matter of Roe, on pp. 347). The claimant bears the heavy burden to prove the existence of the exception (CA 7206/93 Gabai v. Gabai, PD 51(2) 241, Clause 19 (1994) (hereinafter: the Matter of Gabai); CA 1372/95 Stegman v. Bork, PD 49(2) 431 (1995)...”
4. Considering the aforementioned principles, we shall examine the case at hand. The first question to be addressed, where is the Minor’s habitual residence. In AFLA 7784/12 Jane Doe v. John Doe (28.7.13) the honorable judge Hendel had ruled that the examination is essentially factual and weight should also be given to the intention of the minor's parents:

“A purely factual examination must be broad and inclusive. The overall facts shall certainly include the parents’ intentions and the decisions they made, however no independent outside weight should be given to their intentions for examining the facts. The intention is also part of the factual picture. Naturally, the intention datum refers the examination to the parents. Here too the true weight should be given to the precise term Habitual Residence of the Child - which places the child in the limelight. In this sense it is required to listen to the child. This is not in the sense where the Israeli court will ask him of his habitual residence as we are not discussing a subjective issue, but rather in the somewhat abstract objective sense. According to this perspective it is important to examine the child's current life; however the conclusion may include the parents’ intention, which is also relevant as a fact. Of course, there are other important considerations such as the purpose of the move to another country, limitation of the period of the move and the child's age as well. However note, the child’s habitual residence is not the issue required to be examined, but rather his habitual residence with all that entails. 

Focusing on the facts, as opposed to combining an examination of the facts and examination of the intentions, will lead to different results that are not based on the existence of competing legal theories, but rather on the basis of the unique overall facts of each case. It should also be emphasized that examination of the facts too is not conducted from the parents’ perspective but rather from the child's perspective, by an objective examination of this point of view. That is, as the court is required to place its finger on the world map, point at one of the countries and rule that “this is the minor’s habitual residence” it is required to see before it the minor's world map, based on the mosaic facts comprising it”. 
5. The lower court had been correct in ruling the Minor's habitual residence being in the United States on the date of failure to return. The Minor was born in the United States, she has only American citizenship and she had attended kindergarten in the United States. The Appellant too had admitted that the trip to Israel had been solely for the purpose of arranging work permits and conducting an interview at the US Embassy in Israel. The Parties and the Minor had arrived in November 2019 for only a short visit rather than for the purpose of settling back in Israel. They had purchased “round trip” tickets, had rented an apartment in Israel for a limited time of a few weeks and kept their apartment in San Francisco. They continued to pay the rental fees in the United States, the payments for their car that had remained there, as well as continued to pay the tuition for the Minor's kindergarten in the United States. They had also continued to work from Israel at the same places of employment and the medical insurance the Minor has is in the United States only. It is absolutely clear that the trip to Israel had been temporary and limited solely for the purpose of renewing the visas.

6. Indeed, it had been ruled that in the event where a move to the United States is for a short time and set period, the minor's habitual residence does not change. In AFLA 9802/09 Jane Doe v. John Doe (19.12.19) it had been ruled that:
“Once it is proven that the Parties agreed to move to another country, the spouses’ consent to moving to another country and the move in practice, is sufficient to change the children's’ habitual residence even within a short time. On the other hand, when it is clear that the move to the new country is for a limited period and for a specific purpose such as a sabbatical, mission at the embassy, etc., the stay in the new country, even for an extended time, does not turn the new country into the minors’ habitual residence.”
See also: AH 10136/09 Jane Doe v. John Doe (21.12.09) and AFLA 356/15 John Doe v. Jane Doe (20.1.15).
7. However in our case, the move had not been set to be short-term and for a limited period. The Appellant clings to a section in the Respondent’s employment agreement with the Company, in which the Respondent had committed to stay in California for at least three years and it had been set that should he violate this undertaking, he shall lose part of his shares in the Company. However, with all due respect, this section does not indicate that the Parties’ stay in the United States had been for a limited and defined period. All the Respondent had committed to is for a minimal period of three years in California, and there is no restriction on the period of employment in the agreement. As the Parties had noted on the renouncement of Israeli residence form they had signed for the National Insurance Institution, “the date of return is unknown”. The fact that the motive for signing this form had been for tax purposes, does not derogate from the fact that the Parties had moved for an indefinite period without knowing when they will return.
8. This case is not about a sabbatical or mission. This is a Respondent who had established a Company and recruited investors who required him to stay in the United States for a minimal time. Prior to their move the Parties had not known when they will return to Israel, if at all, and no date of return had been discussed. On the contrary, the fact that the Parties had arrived in Israel for obtaining a “better” work visa, which will grant them the possibility to work in the United States and travel for visits in Israel without losing the visa, indicates that they considered the United States to be theirs and the Minor's habitual residence, and at that stage there had been no plan to return to Israel and certainly there had not been any date for return.
9. The fact that the Parties had not even registered the Minor as an Israeli citizen indicates that they had not even considered returning to Israel soon, and that their intention had been that their residence will continue being in the United States in the foreseeable future. The fact that they both may have had an intention to return to Israel at some point in the future, does not change the fact that the Minor had resided in the United States, as well as that the Parties’ intention had been to continue living in the United States. Moreover, also according to the Appellant the move to the United States had been limited to three years only, three years had not elapsed, and not even two years. Therefore, the Appellant's claim that the Respondent has failed to prove that the Minor's habitual residence is in the United States is to be rejected.

10. Also the Appellant’s claim that the Respondent has failed to prove that under Californian law he has custody rights as defined in the Convention, is to be rejected. As the lower court had rightfully stated, the provisions of Californian law are clear (Section 3010(a) under the Family Code) and there is no need to prove the foreign law specifically by an expert opinion, while we are deliberating upon proceedings pursuant to the Convention. This being as Section 14 of the Convention prescribes that “special proceedings for proving that law” are not required. Furthermore, as the lower court had noted in the judgment, there is Israeli case law according to which under California law, both parents have custody rights over the Minor. 

See for example: FA 2070-07-19 Jane Doe v. Jane Roe (17.7.19) and FA 5041/19 Jane Doe v. Jane Roe (8.8.19). 
11. Therefore, the Appellant's rights had not been compromised at all by not enabling her to cross examine the expert for foreign law on behalf of the Father and the court had noted that its ruling on the matter of the Californian law in respect of the Father’s custody rights, had not been based on the opinion submitted by the Father but rather on the provisions under law.
12. As the Minor’s habitual residence had been in the United States and pursuant to United State law the Appellant had violated the Father’s custody rights by preventing the Minor’ return to the United States, the remaining question to be deliberated upon is whether the exceptions under the Convention permitting non-return of the minor hold true. 
13. First, the Appellant's claim according to which the Parties had an oral agreement whereby should they decide to divorce, the Appellant will able to stay with the minor in Israel, is to be rejected. This claim had not been argued at all at the lower court and it had not been proven at all. 
14. Moreover, the lower court had rightly rejected the Appellant’s claim that it is required to appoint an expert for proving the damage the Minor had incurred. As had been ruled in case law, only in the most exceptional cases Section 13(b) of the Convention is to be exercised and the burden of proving the exception is “very heavy”.
 
See: CA 4391/96 Roe v. Roe, PD 50(5) 338, CA 5532/93 Guzenberg v. Greenwald, PD 39(3) 282 and FA 1855/08 Jane Doe v. John Doe (8.4.08).

In the present case, the Appellant had not raised any argument according to which the Minor will incur any damage merely due to the Minor's return to the United States. Her claim is only that should the Minor return without her, the Minor will incur damage. Thus, the lower court had most rightly rejected the Appellant's request to appoint an expert. There had been no need for so and it is clear that accepting the Appellant's claim according to which returning the Minor without the abducting parent will jeopardize the Minor, will thwart the entire purpose of the Convention and lead to a situation where a sinner profits from his sin. The damage claimed by the Appellant due to her expected detachment from the Minor is under her control and her refusal to return to the United States. Such is not the damage constituting an exception pursuant to the Convention. The damage pursuant to the Convention is the severe and exceptional damage the minor will incur due to return to the country of origin, rather than due to detachment from the abducting parent (CA 1372/95 Stagman v. Bork, PD 49(2) 431).
Also the claim according to which there is a chance that the Company at which the Respondent is employed will close and he will be forced to return to Israel and thus the Minor will be moved around for nothing, is only speculation and in any event does not constitute a defense pursuant to the Convention.
15. There had also been no need to appoint an expert in respect of the Appellant’s possibility to obtain a visa. This issue is not at all relevant to the proceedings under law. The Appellant too admits that she could return to the United States on a tourist visa. The Appellant should respectfully argue all of her claims regarding custody of Minor and her best interests at the competent instance in California.
16. Additionally, the lower court had rightly rejected the Appellant's request to provide translations while she speaks fluid English and this also pursuant to Regulation 295 XVII of the Regulations, which empowers the court to exempt a litigant from translating documents. This application, as well as the other applications the Appellant had submitted had been intended to unnecessarily make things difficult for the Respondent as well as delay hearing the proceedings that should be rapid and quick to the extent possible. Also the Appellant’s claim that the prenuptial agreement had stated that the jurisdiction for hearing is Israel is no claim at all, as the prenuptial agreement had engaged in property aspects only rather than on custody matters. Moreover, the Appellant herself had failed to act pursuant to the agreement and had initiated proceedings at the Rabbinical Court rather than at the court.
17. It appears that the Mother has acted cunningly and in bad faith, by attempting to prevent the Minor's return to the United States in all manners. She had enrolled the Minor at a kindergarten in Israel to try “change status de-facto” and change the Minor's habitual residence, she had filed motions to issue stay of exit orders against the Respondent and the Minor at the Rabbinical Court presenting a false factual representation for thwarting the Minor's return to the United States, and had single handedly led to the result where she will not be able to obtain a work visa by her failure to appear for the interview. We cannot accept the Mother’s conduct who is belligerently attempting to determine the instance most convenient for her to hear her claims in all regarding the custody of the Minor and her place of residence. The Convention is designed to prevent this kind of behavior. 
18. Conclusion: I shall suggest to my colleagues to reject the appeal. At the same time, in order to make sure that indeed an appropriate place of residence is ensured for the Mother and the Minor as the lower court had ruled, it is required to instruct the Respondent to provide no less than 72 hours prior to the date of the Minor's return to the United States, a signed rental agreement and receipts that rental fees had been paid for six months, and all so should the Appellant declare that she too will return to California. She is required to notify the Respondent of so in writing within 3 days from today including the emergency days. Lack of a notification on time shall mean that the Appellant had not returned with the Minor to California. Should the Appellant believe that she is entitled to alimony or child support, she is of course entitled to file her claim with the competent court in the United States and there is no justification for a temporary ruling as part of the terms of return.

19. As it had been ruled in the judgment:

“There is extreme importance that precisely in times of great uncertainty it is heard loud and clear that minors’ rights are not an anarchy and the emergency situation cannot be exploited for change status de-facto disregarding the Minor's rights, her Father's rights and ignore the provisions under International Conventions designed for ensuring minors’ rights and intended to settle complex legal and urgent situations between countries.”

As the lower court has ruled, it had not been proven that the situation in California in respect of the Minor is more severe than that in Israel in terms of the concern of contracting the virus. It has actually been proven that the Minor has comprehensive medical insurance in the United States rather than in Israel and therefor the existence of the virus these days rather supports her return to the United States as soon as possible.
20. Additionally, I shall suggest charging the Appellant with court fees in the total sum of NIS 30,000.

21. Since the lower court has already instructed of stay of proceedings of its judgment until 5.5.20 in order to enable the Appellant to appeal, there is no reason for granting a stay of proceedings order beyond that date.
22. The judgment may be published subject to omitting identifying information.
(Signature)
Naftali Shilo, Judge
Shaul Shohat, Judge, Vice President, Presiding Judge:
I agree.
(Signature) 
Shaul Shohat, Judge, Vice President, Presiding Judge
Einat Ravid, Judge:
I agree.
(Signature) 
Einat Ravid, Judge
	Issued today, Nissan 23 5780, 17 April 2020, in the absence of the Parties.
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