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SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A SUMMARY
ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED BY FEDERAL RULE OF
APPELLATE PROCEDURE 32.1 AND THIS COURT'S LOCAL RULE 32.1.1. WHEN CITING A SUMMARY ORDER
IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE EITHER THE FEDERAL APPENDIX OR AN
ELECTRONIC DATABASE (WITH THE NOTATION "SUMMARY ORDER"). A PARTY CITING A SUMMARY
ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY COUNSEL.

ON CONSIDERATION WHEREOF, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED WhaW Whe oUdeU of Vaid
DiVWUicW CoXUW be and iW heUeb\ iV AFFIRMED.

ReVSondenW-ASSellanW Olga KaWeUine VeinWimilla CaVWUo ("CaVWUo") aSSealV fUom Whe OcWobeU 15, 2019 memoUandXm
deciVion and oUdeU of Whe U.S. DiVWUicW CoXUW foU Whe EaVWeUn DiVWUicW of NeZ YoUk (MaWVXmoWo, J.) gUanWing Whe
SeWiWion of PeWiWioneU-ASSellee SegXndo MelchoU ValleV RXbio ("ValleV") foU Whe UeSaWUiaWion of hiV and CaVWUo'V Von,
B.V., Wo EcXadoU, SXUVXanW Wo Whe HagXe ConYenWion on Whe CiYil AVSecWV of InWeUnaWional Child AbdXcWion ("HagXe
ConYenWion" oU "Whe ConYenWion"), OcW. 25, 1980, T.I.A.S. No. 11670, reprinWed in 51 Fed. Reg. 10,494 (MaU. 26,
1986), aV imSlemenWed b\ Whe InWeUnaWional Child AbdXcWion RemedieV AcW ("ICARA"), 22 U.S.C. �� 9001-9011. We
aVVXme Whe SaUWieV' familiaUiW\ ZiWh Whe XndeUl\ing facWV, SUocedXUal hiVWoU\, and VSecificaWion of iVVXeV foU UeYieZ.

"We UeYieZ Whe diVWUicW coXUW'V inWeUSUeWaWion of Whe ConYenWion de noYo and iWV facWXal deWeUminaWionV foU cleaU eUUoU."
SoXraWgar Y. Lee, 720 F.3d 96, 103 (2d CiU. 2013). "OXU UeYieZ XndeU Whe cleaUl\ eUUoneoXV VWandaUd iV VignificanWl\
defeUenWial," and "[Z]e mXVW acceSW Whe WUial coXUW'V findingV XnleVV Ze haYe a definiWe and fiUm conYicWion WhaW a
miVWake haV been commiWWed." Id. (inWeUnal TXoWaWion maUkV and ciWaWionV omiWWed). "The diVWUicW coXUW'V aSSlicaWion of
Whe ConYenWion Wo Whe facWV iV VXbjecW Wo de noYo UeYieZ." Marks e[ rel. SM Y. HochhaXser, 876 F.3d 416, 418 (2d
CiU. 2017).

UndeU ICARA, if a SeWiWioneU foU UeSaWUiaWion eVWabliVheV ZUongfXl UemoYal of Whe child, When Whe child mXVW "be
SUomSWl\ UeWXUned XnleVV one of Whe naUUoZ e[ceSWionV VeW foUWh in Whe ConYenWion aSSlieV." 22 U.S.C. � 9001(a)(4).
AV iV UeleYanW heUe, a UeVSondenW can conWeVW UeSaWUiaWion b\ eVWabliVhing b\ cleaU and conYincing eYidence, 22
U.S.C. � 9003(e)(2)(A), WhaW "WheUe iV a gUaYe UiVk" WhaW UeSaWUiaWion of Whe child "ZoXld e[SoVe Whe child Wo Sh\Vical oU
SV\chological haUm oU oWheUZiVe Slace Whe child in an inWoleUable ViWXaWion," HagXe ConYenWion, aUW. 13(b). EYen if
Whe UeSaWUiaWion SoVeV a gUaYe UiVk of haUm, hoZeYeU, "Whe diVWUicW coXUW iV noW neceVVaUil\ boXnd Wo alloZ Whe child Wo
Uemain ZiWh Whe abdXcWing SaUenW." Blondin Y. DXbois, 189 F.3d 240, 246 n.4 (2d CiU. 1999). RaWheU, a "fedeUal diVWUicW
coXUW UeWainV, and VhoXld XVe Zhen aSSUoSUiaWe, Whe diVcUeWion Wo UeWXUn a child, deVSiWe Whe e[iVWence of a defenVe, if
UeWXUn ZoXld fXUWheU Whe aimV of Whe ConYenWion." Id. (inWeUnal TXoWaWion maUkV and ciWaWion omiWWed). AccoUdingl\, Ze
haYe e[Slained WhaW "[i]n caVeV of VeUioXV abXVe, befoUe a coXUW ma\ den\ UeSaWUiaWion on Whe gUoXnd WhaW a gUaYe
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UiVk of haUm e[iVWV XndeU AUWicle 13(b), iW mXVW e[amine Whe fXll Uange of oSWionV WhaW mighW make SoVVible Whe Vafe
UeWXUn of a child Wo Whe home coXnWU\." Blondin Y. DXbois, 238 F.3d 153, 163 n.11 (2d CiU. 2001); see also Saada Y.
Golan, 930 F.3d 533, 539 (2d CiU. 2019) (e[Slaining WhaW Whe diVWUicW coXUW mXVW "Wake inWo accoXnW an\ amelioUaWiYe
meaVXUeV (b\ Whe SaUenWV and b\ Whe aXWhoUiWieV of Whe VWaWe haYing jXUiVdicWion oYeU Whe TXeVWion of cXVWod\) WhaW
can UedXce ZhaWeYeU UiVk mighW oWheUZiVe be aVVociaWed ZiWh a child'V UeSaWUiaWion" (inWeUnal TXoWaWion maUkV and
ciWaWion omiWWed)).

The diVWUicW coXUW conclXded WhaW, WhoXgh eYidence of ValleV'V Sh\Vical and SV\chological abXVe of B.V. eVWabliVhed
WhaW B.V. faced a gUaYe UiVk of haUm if UeWXUned Wo ValleV'V cXVWod\, amelioUaWiYe meaVXUeV VXch aV liWigaWion in
EcXadoUian coXUWV ZeUe VXfficienW Wo SUoWecW B.V., and iW WheUefoUe gUanWed ValleV'V SeWiWion foU B.V.'V UeWXUn. CaVWUo
conWendV on aSSeal WhaW WhiV ZaV eUUoU, SUimaUil\ aUgXing WhaW Whe diVWUicW coXUW (1) eUUoneoXVl\ Slaced Whe bXUden of
SUoYing Whe XnaYailabiliW\ of amelioUaWiYe meaVXUeV on CaVWUo; (2) inVXfficienWl\ deYeloSed Whe UecoUd Wo VXSSoUW iWV
conclXVion aV Wo Whe e[iVWence of enfoUceable amelioUaWiYe meaVXUeV; and (3) diVUegaUded WhaW CaVWUo ZoXld noW
UeWXUn Wo EcXadoU if B.V. ZeUe UeSaWUiaWed. In UeVSonVe, ValleV aUgXeV WhaW CaVWUo failed Wo VaWiVf\ heU bXUden Wo
VhoZ a gUaYe UiVk of haUm, WhaW amelioUaWiYe meaVXUeV ZeUe VXfficienW Wo SUoWecW B.V. fUom an\ UiVk of haUm, and WhaW
WhiV CoXUW VhoXld Wake jXdicial noWice of Whe joinW VWaWXV XSdaWe ("JSU") Whe SaUWieV filed ZiWh Whe diVWUicW coXUW VeWWing
oXW Whe SaUWieV' agUeed-XSon amelioUaWiYe meaVXUeV.

AV a SUeliminaU\ maWWeU, Ze gUanW ValleV'V moWion Wo Wake jXdicial noWice of Whe JSU SXUVXanW Wo FedeUal RXle of
EYidence 201, XndeU Zhich Ze ma\ jXdiciall\ noWice an "adjXdicaWiYe facW" WhaW "iV noW VXbjecW Wo UeaVonable diVSXWe
becaXVe iW . . . can be accXUaWel\ and Ueadil\ deWeUmined fUom VoXUceV ZhoVe accXUac\ cannoW UeaVonabl\ be
TXeVWioned." IW iV be\ond diVSXWe WhaW Whe JSU iV a SXblic docXmenW, filed ZiWh Whe diVWUicW coXUW SXUVXanW Wo Whe
diVWUicW coXUW'V oUdeU WhaW Whe SaUWieV meeW and confeU UegaUding B.V.'V UeSaWUiaWion. FXUWheU, becaXVe Whe SaUWieV'
aUgXmenWV focXV in laUge SaUW on Whe meaVXUeV aYailable Wo SUoWecW B.V. XSon UeSaWUiaWion, Whe JSU iV cleaUl\
UeleYanW Wo oXU deWeUminaWion, on aSSeal, aV Wo ZheWheU amelioUaWiYe meaVXUeV VXfficienWl\ miWigaWe Whe UiVk of haUm
Wo B.V. AccoUdingl\, Whe CoXUW GRANTS ValleV'V moWion Wo Wake jXdicial noWice of Whe JSU.

We do noW agUee ZiWh ValleV WhaW CaVWUo failed Wo meeW heU bXUden Wo VhoZ a gUaYe UiVk of haUm Wo B.V., hoZeYeU.
The diVWUicW coXUW foXnd cleaU and conYincing eYidence of Sh\Vical and emoWional abXVe, inclXding, inWeU alia, foXU
beaWingV ZiWh a belW, one beaWing ZiWh a VWick, fUeTXenW YeUbal abXVe, XVing B.V. aV coYeU Wo WUanVSoUW fiUeaUmV in
ValleV'V caU, and handing B.V. a loaded fiUeaUm Zhile making WhUeaWening commenWV. On WhiV UecoUd, Ze agUee WhaW
CaVWUo adeTXaWel\ demonVWUaWed WhaW B.V. coXld face a gUaYe UiVk of haUm if UeSaWUiaWed. See SoXraWgar, 720 F.3d aW
103 ("UndeU AUWicle 13(b), a gUaYe UiVk of haUm fUom UeSaWUiaWion aUiVeV . . . in caVeV of VeUioXV abXVe oU neglecW, . . .
Zhen Whe coXUW in Whe coXnWU\ of habiWXal UeVidence, foU ZhaWeYeU UeaVon, ma\ be incaSable oU XnZilling Wo giYe Whe
child adeTXaWe SUoWecWion." (inWeUnal TXoWaWion maUkV, iWalicV, and ciWaWion omiWWed)).

NeYeUWheleVV, in lighW of Whe SUoWecWiYe meaVXUeV VeW oXW in Whe JSU and Whe UecoUd of CaVWUo'V VXcceVVfXl liWigaWion in
EcXadoUian coXUWV, Ze cannoW conclXde WhaW Whe diVWUicW coXUW abXVed iWV diVcUeWion in oUdeUing B.V.'V UeSaWUiaWion.
The JSU SUoYideV foU Zeekl\ YiViWV beWZeen B.V. and CaVWUo'V famil\, dail\ conYeUVaWionV b\ Yideo oU WeleShone
beWZeen CaVWUo and B.V., and UeVWUicWionV on B.V.'V acceVV Wo fiUeaUmV, inclXding SUohibiWionV on Whe SUeVence of an\
fiUeaUmV ZheUe B.V. UeVideV. CaVWUo haV failed Wo eVWabliVh on aSSeal WhaW WheVe meaVXUeV aUe inadeTXaWe Wo SUoWecW
B.V., noU haV Vhe VhoZn Zh\ Vhe cannoW aYail heUVelf of Whe EcXadoUian coXUWV oU Whe eTXiWable SoZeU of Whe diVWUicW
coXUW Wo enfoUce amelioUaWiYe meaVXUeV foU Whe SUoWecWion of B.V.

CaVWUo'V aUgXmenWV Wo Whe conWUaU\ aUe XnaYailing. FiUVW, Whe diVWUicW coXUW did noW eUU in failing Wo hold e[SliciWl\ WhaW
ValleV had Whe bXUden Wo VhoZ Whe aYailabiliW\ of amelioUaWiYe meaVXUeV, becaXVe Whe diVWUicW coXUW conclXded WhaW
amelioUaWiYe meaVXUeV ZeUe aYailable baVed on Whe e[iVWing facWXal UecoUd. OYeU Whe coXUVe of a WhUee-da\ heaUing,
Whe diVWUicW coXUW heaUd WeVWimon\ aboXW and UeceiYed VXbmiVVionV fUom Whe SaUWieV' liWigaWion in EcXadoUian coXUWV,
inclXding Whe adjXdicaWion of child VXSSoUW, child abXVe allegaWionV againVW CaVWUo, and CaVWUo'V mXlWiSle VXcceVVfXl
UeTXeVWV foU SeUmiVVion fUom EcXadoUian coXUWV Wo Wake B.V. foU WUiSV oXWVide of EcXadoU. We WheUefoUe conclXde WhaW
Whe diVWUicW coXUW VXfficienWl\ deYeloSed Whe UecoUd aV Wo Whe abiliW\ of Whe EcXadoUian coXUWV Wo enfoUce adeTXaWe
amelioUaWiYe meaVXUeV Wo VXSSoUW iWV oUdeU of UeSaWUiaWion.

We agUee ZiWh CaVWUo, hoZeYeU, WhaW Whe diVWUicW coXUW Woo TXickl\ diVcoXnWed heU aUgXmenW WhaW Vhe ZoXld noW UeWXUn
Wo EcXadoU ZiWh B.V., and WhaW Whe efficac\ of an\ SUoWecWiYe meaVXUeV ZoXld need Wo be aVVeVVed in lighW of heU
abVence. See Valles RXbio Y. VeinWimilla CasWro, No. 19-CV-2524, 2019 WL 5189011, aW *31, (E.D.N.Y. OcW. 15,
2019) (UeaVoning WhaW "ZheUe an amelioUaWiYe meaVXUe ZoXld inclXde coXUW-oUdeUed cXVWodial aUUangemenWV Wo
SUoWecW Whe child, a UeVSondenW VhoXld noW be UeZaUded foU declining Wo amelioUaWe Whe UiVk b\ UefXVing Wo UeWXUn ZiWh
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a child Wo Whe habiWXal UeVidence, and WhXV UiVk loVing cXVWod\"). ThiV CoXUW haV inVWUXcWed WhaW "[i]n caVeV of VeUioXV
abXVe, befoUe a coXUW ma\ den\ UeSaWUiaWion on Whe gUoXnd WhaW a gUaYe UiVk of haUm e[iVWV XndeU AUWicle 13(b) [of Whe
HagXe ConYenWion], iW mXVW e[amine Whe fXll Uange of oSWionV WhaW mighW make SoVVible Whe Vafe UeWXUn of a child Wo
Whe home coXnWU\." Blondin, 238 F.3d aW 163 n.11. SXch amelioUaWiYe condiWionV "balanc[e] oXU commiWmenW Wo
enVXUing WhaW childUen aUe noW e[SoVed Wo a gUaYe UiVk of haUm ZiWh oXU geneUal obligaWion XndeU Whe HagXe
ConYenWion Wo alloZ coXUWV in Whe coXnWU\ of habiWXal UeVidence Wo addUeVV Whe meUiWV of cXVWod\ diVSXWeV." Saada,
930 F.3d aW 541. ThXV, ZheUe UeSaWUiaWion ZoXld UeWXUn a child Wo Whe Vole Sh\Vical cXVWod\ of WheiU abXVeU, a diVWUicW
coXUW doeV noW SUoSeUl\ Zeigh Whe VafeW\ of Whe child if iW failV Wo e[amine Whe fXll Uange of amelioUaWiYe meaVXUeV,
inclXding WhoVe WhaW aUe enfoUceable Zhen Whe UeVSondenW SaUenW haV choVen noW Wo UeWXUn. See, e.g., Blondin, 189
F.3d aW 249 (finding "meUiW in Whe DiVWUicW CoXUW'V UeaVonV foU aYoiding a Uemed\ WhaW ZoXld effecWiYel\ WUanVfeU Whe
childUen diUecWl\ inWo" Whe abXViYe SaUenW'V cXVWod\, and accoUdingl\ inVWUXcWing Whe diVWUicW coXUW Wo e[eUciVe iWV
"bUoad eTXiWable diVcUeWion" on Uemand Wo conVideU a Uange of SoWenWial amelioUaWiYe meaVXUeV).

HeUe, hoZeYeU, Whe diVWUicW coXUW did noW VimSl\ oUdeU UeSaWUiaWion ZiWhoXW an\ amelioUaWiYe meaVXUeV. RaWheU, Whe
diVWUicW coXUW oUdeUed Whe SaUWieV Wo negoWiaWe Whe WeUmV of Whe UeSaWUiaWion, and UeSoUW back Wo Whe coXUW on Whe WeUmV
on Zhich Whe\ had agUeed. In UeVSonVe Wo WhaW oUdeU, Whe SaUWieV filed Whe JSU, SUoYiding amelioUaWiYe meaVXUeV foU
B.V.'V UeSaWUiaWion Wo ValleV'V cXVWod\ in EcXadoU. AV diVcXVVed, CaVWUo haV failed Wo VhoZ WhaW WheVe meaVXUeV oU
Whe SUoWecWion of Whe EcXadoUian coXUWV aUe inadeTXaWe, eYen if Vhe UemainV in Whe UniWed SWaWeV; noU did Vhe
SeWiWion Whe diVWUicW coXUW Wo amend Whe WeUmV of Whe JSU. AccoUdingl\, eYen if Whe diVWUicW coXUW failed Wo VSecificall\
e[amine Whe enfoUceabiliW\ of amelioUaWiYe meaVXUeV in lighW of CaVWUo'V deciVion noW Wo UeWXUn Wo EcXadoU, Ze cannoW
conclXde WhaW Whe amelioUaWiYe meaVXUeV cXUUenWl\ in Slace aUe inVXfficienW Wo miWigaWe Whe UiVk of haUm Wo B.V., VXch
WhaW B.V.'V UeSaWUiaWion ZaV an abXVe of diVcUeWion.

CaVWUo aUgXeV on aSSeal WhaW ValleV haV noW fXll\ comSlied ZiWh Whe WeUmV of Whe JSU Vince B.V.'V UeWXUn Wo EcXadoU.
In Whe abVence of an\ effoUW b\ CaVWUo Wo make a UecoUd on WhiV VXbjecW b\ SeWiWioning eiWheU Whe EcXadoUian coXUWV oU
Whe diVWUicW coXUW foU Uelief in lighW of WheVe alleged deUelicWionV, Ze decline Wo conVideU VXch allegaWionV in Whe fiUVW
inVWance.

We haYe conVideUed Whe UemaindeU of CaVWUo'V aUgXmenWV and find Whem Wo be ZiWhoXW meUiW. AccoUdingl\, Whe oUdeU
of Whe diVWUicW coXUW heUeb\ iV AFFIRMED.

SaYe WUeeV - Uead coXUW oSinionV online on Google ScholaU.
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