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Charter of Rights and Freedons -- Fundanental justice
-- Child refugee's rights under s. 7 of Charter engaged where
child s involuntary renoval is sought under Hague Convention to
country where child has been found to face risk of persecution
-- Determnation that child is Convention refugee giving rise
to rebuttable presunption of grave risk of harmw thin neaning
of art. 13(b) of Convention -- Child having right to notice of
application, adequate disclosure of case for return order,
reasonabl e opportunity to respond to that case and to have her
vi ews consi dered, and representation -- Canadi an Charter of

Ri ghts and Freedons, s. 7 -- Convention on the G vil Aspects of
I nternational Child Abduction, art. 13(b).

Constitutional law -- Distribution of |egislative authority
-- Paramountcy -- No conflict existing between s. 46 of
Children's Law Reform Act (which inplenents Convention on the
G vil Aspects of International Child Abduction) and s. 115 of
| mrm gration and Refugee Protection Act (which codifies

princi pl e of non-refoul nent of refugees) -- Doctrine of federal
paramountcy not arising -- Convention on the Gvil Aspects of
International Child Abduction, arts. 13(b), 20 -- Inmgration

and Refugee Protection Act, S.C. 2001, c. 27, s. 115.
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Famly law -- Children -- Child refugee's rights under s. 7
of Charter engaged where child' s involuntary renoval is sought
under Hague Convention to country where child has been found to
face risk of persecution -- Determnation that child is
Convention refugee giving rise to rebuttable presunption of
grave risk of harmw thin nmeaning of art. 13(b) of Convention
-- Child having right to notice of application, adequate
di scl osure of case for return order, reasonable opportunity to
respond to that case and to have her views considered, and
representation -- Application judge failing to performrisk
assessnment and failing to address rel evant exceptions to return
under Hague Convention -- Father's appeal fromorder of return
all owed -- Canadi an Charter of Ri ghts and Freedons, s. 7
-- Convention on the GCvil Aspects of International Child
Abduction, art. 13(b).

| mMm gration -- Refugees -- No conflict existing between s. 46
of Children's Law Reform Act (which inplenents Convention on
the Gvil [page2 ]Aspects of International Child Abduction) and
s. 115 of Imm gration and Refugee Protection Act (which
codifies principle of non-refoul nent of refugees) -- Canada's
fundanmental principles relating to protection of human rights
and fundanmental freedons under art. 20 of Convention i ncluding
principle of non-refoul nent -- Judge hearing application for
return of child under Convention required to treat
determnation that child is Convention refugee as giving rise
to rebuttable presunption of grave risk of harmw thin neaning
of art. 13(b) of Convention -- Convention on the Cvil Aspects
of International Child Abduction, arts. 13(b), 20
-- Immgration and Refugee Protection Act, S.C 2001, c. 27, s.
115.

The parties were the parents of J, who was in the custody of
her nother in Mexico. Wile visiting her father and her

paternal aunt in Toronto, the then 12-year-old J nade a refugee
cl ai m based on abuse by her nother. She was determned to be a
Convention refugee. After J had been living in Toronto for
about 18 nonths, the nother brought an application in Ontario
under the Convention on the Cvil Aspects of International
Chil d Abduction (the "Hague Convention"), which is inplenented
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as part of Ontario's donestic |law under s. 46 of the Children's
Law Reform Act, R S. O 1990, c. C. 12 ("CLRA"). Prior to the
expiry of the tinme permtted for the father's response, and

w thout notice to the girl or her aunt (wth whom she was
living), the nother arranged for a hearing date. The father,
who was living in Norway, clainmed that he did not receive
tinmely notice of the date. A notion by the aunt and her partner
to be added as parties and to appoint counsel to represent the
child was di sm ssed. The hearing proceeded on an uncontested
basis. The application judge held that J was being wongfully
detained in Ontario and granted an order for her summary and

i mredi ate return to Mexico. The father appeal ed. He chal |l enged
the constitutional validity of s. 46 of the CLRA on the ground
that it conflicts with s. 115 of the Inmgration and Refugee
Protection Act ("IRPA") (which codifies the principle of non-
refoul ment of Convention refugees by providing that a
protected person shall not be renoved from Canada to a country
where they would be at risk of persecution, torture or cruel
and unusual treatnent or punishnent).

Hel d, the appeal should be all owed.

The doctrine of federal paranountcy does not arise, as there
is no conflict between s. 46 of the CLRA and s. 115 of the

| RPA. "Renoval " under s. 115 of the IRPA refers to renova
processes under that Act, and does not apply to renovals
effected under entirely different statutory schenes. Section 46
of the CLRA does not frustrate the purpose of Canada's

i nternational non-refoul ment obligations under s. 115 of the

| RPA. Properly interpreted, the Hague Convention contenpl ates
respect for and fulfillnment of Canada's non-refoul nent
obligations. Article 13(b) of the Hague Convention permts the
refusal of an order of return concerning a child who would

ot herwi se be automatically returnable under art. 12 if "there
is a grave risk that his or her return would expose the child
to physical or psychol ogical harmor otherw se place the child
in an intolerable situation". Article 20 provides for the
denial of an order of return if it would not be permtted "by
t he fundanental principles of the requested state relating to
the protection of human rights and fundanental freedons".
Articles 13(b) and 20 nust be construed in a manner that takes
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account of the principle of non-refoul nent. Canada's
"fundanmental principles . . . relating to the protection of
human rights and fundanental freedons" includes the principle
of non-refoul nent. A determ nation of refugee status nust be
treated by a Hague Convention application judge as giving rise
to a rebuttable presunption of a risk of harmw thin the
meani ng of art. 13(b). [page3 ]

The application judge failed to address the exceptions to
return that were critical to the decision whether to order the
child s return to Mexico. On that ground al one, the order of
return could not stand. A refugee child's rights under s. 7 of
the Canadi an Charter of Rights and Freedons are engaged where
the child s involuntary renoval is sought under the Hague
Convention to a country where the child has been found to face
a risk of persecution. The application judge was required to
performa risk assessnent regarding the existence and extent of
any persisting risk of persecution. He failed to do so. He al so
failed to give adequate consideration to the exception under
art. 12, which applies where nore than a year has el apsed and
the child had settled into his or her new environnent. There
was a question as to whether the nother had "acquiesced" in J's
retention in Ontario within the nmeaning of art. 13(a) of the
Hague Convention. As J's s. 7 Charter rights were engaged, she
had the right to receive notice of the application; receive
adequat e di scl osure of the case for an order of return; a
reasonabl e opportunity to respond to that case; a reasonable
opportunity to have her views on the nerits of the application
considered in accordance with her age and |l evel of maturity;
and representation. She received no notice, her views and
preferences were not sought and she was not represented by
counsel . She was deni ed procedural fairness and her rights
under s. 7 were infringed.
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[1] BY THE COURT: -- This appeal raises for the first tinme in
this court the inportant question of the rights of affected
parties on an application under the Hague Convention [ See Note
1 below] for the return of a child to her country of origin,
when the child had been accepted in Canada as a Convention
refugee by reason of abuse by her nother. [page6 ]

[2] This question raises significant international, human
rights and famly | aw issues, including the interplay between
Canada' s international obligations under the Hague Conventi on
on the one hand and certain of the protective provisions of the
Ref ugee Convention [See Note 2 below] on the other. That said,
this case is ultinmately about the rights of a refugee child to
be heard and to participate in a Hague Convention application.

[3] In Decenber 2008, a 12-year-old girl travelled from
Cancun, Mexico to Toronto, Ontario, acconpanied by her maternal
grandnot her and uncle, for a visit wth her father and paternal
aunt. The girl's nother, who lived in Cancun, had | egal custody
of the girl, while the father had access rights. [See Note 3
bel ow] The not her consented to the access visit.

[4] During the visit, the grandnother and then the girl
di sclosed to the father and the aunt that the girl had been
abused by her nother. The girl did not return to Mexico as
arranged, instead remaining in Toronto with her father, her
aunt and her aunt's sanme-sex spouse. In May 2010, the girl was
found to be a refugee by the Inmgration and Refugee Board of
Canada, Refugee Protection Division (the "IRB") by reason of
abuse by her nother. Shortly thereafter, the father was denied
refugee status in Canada and noved to Norway.

[5] After the girl had been living in Toronto with her aunt
and her aunt's spouse for about 18 nonths, the nother brought a
Hague Convention application in Ontario for an order conpelling
the girl's return to Mexico. The father and the paternal aunt
were served with the application, although the father was the
only named respondent. The aunts, who had commenced a cust ody
application, noved for an order adding themas parties and
appoi nting counsel for the girl or an amcus curiae in the
Hague Convention application. Their notion was denied.
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[6] Prior to the expiry of the permtted tinme for the
father's response to the Hague Convention application, and
w thout notice to the aunts or the girl, the nother arranged
for a hearing date. The father clains that he did not receive
tinmely notice of the hearing date. The hearing eventually
proceeded on an uncontested basis, with none of the father, the
aunts or the girl participating. [page7 ]

[ 7] On Septenber 21, 2010, the application judge held that
the girl was being wongfully retained in Ontario and granted
an order for her summary and i mredi ate return to Mexico. The
girl was then al nost 14 years of age. About one nonth |ater
she was renoved from her school in Toronto with the assistance
of the police, placed in the care of her nother, and flown to
Mexi co despite her protests and without notice to the father or
the aunts. Although she inforned the police and others present
that she was a Convention refugee, the girl was denied
perm ssion to return honme to retrieve her refugee papers. She
was not allowed to communi cate with anyone in any way. This
i ncl uded her aunts, with whom she had been residing for the
prior 21 nonths. Apart entirely fromthe legality of the girl's
removal , the manner in which it was effected offended the
girl"s right to dignity and respect. It also had the potenti al
to underm ne public confidence in the adm nistration of
justice. W take note of the evidence of the concerns and
outrage of the girl's school principal and of her fell ow
students at the circunstances surroundi ng her renoval.

[8] The father appeal ed the Hague application judge's
decision to this court. Because of the public inportance of the
i ssues, several organizations were given permssion to
participate in the appeal, as parties or intervenors. Their
participation, along with that of counsel for the principal
parties, greatly assisted the court.

[9] G ven the need for an urgent resolution of the appeal and
the difficult legal issues raised, this court released its
decision with brief reasons on April 18, 2011 [(2011), 105 O R
(3d) 44, [2011]] OJ. No. 1749 (C A)], wth full reasons to
follow. In that decision, the court allowed the appeal, set
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aside the order of return and directed that a new Hague
Convention hearing be held. The court also directed the parties
to do everything within their power to co-operate and
facilitate the child's return to Ontario to participate in the
new hearing. These are the full reasons for the court's
deci si on.

| . Facts and Proceedi ngs

[ 10] The principal parties are sharply divided on many of the
rel evant background facts. Several parties, including the
Ofice of the Children's Lawer (the "OCL"), filed extensive
fresh evidence on appeal. This consisted of affidavit evidence
from numer ous deponents, much of which is conflicting. Wth the
exception of one contested affidavit, the fresh evidence was
essentially admtted on consent. Based on the record as
augnented by the fresh evidence, the follow ng facts are
pertinent to this appeal. [page8 ]

(1) Principal parties and triggering events

[ 11] The appellant, KE R (the "father"), [See Note 4 bel ow]
and the respondent, AMRI. (the "nother"), married, separated
and divorced in Mexico, where they both lived until the father
noved to Canada in 2006. There is one child of the marriage,
J.RI. (the "child"), who was born in Mexico on Decenber 31,
1996. In July 2000, the father and the nother entered into a
separation agreenent, which was subsequently incorporated into
a final consent divorce decree issued by the Famly Court of
Cancun on January 11, 2001. The parties accept that, under the
agreenent and di vorce decree, the nother was granted | egal
custody of the child. The father was granted access rights and
obliged to pay nonthly child support.

[ 12] Foll ow ng separation, the father visited the child
infrequently, was not involved in decision making for her and,
according to the nother's evidence, honoured his child support
obligations only until sonetime in 2002. In 2006, he noved to
Mexico City and then to Canada. Throughout, the child continued
to live in Cancun with her nother and, |later, with her nother,
her stepfather and her young stepsister.

[13] I n Decenber 2008, the nother agreed to allow the child
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to travel to Toronto to visit her father, her paternal aunt
(the "aunt") and her spouse (collectively, the "aunts"). The
child arrived in Toronto on Decenber 24, 2008, acconpani ed by
her maternal grandnother (the "grandnother") and one of her
mat ernal uncles. Return airline tickets to Cancun had been
arranged for the trio, for January 11, 2009.

[14] During the visit, the grandnother told the father and
the aunts that the child had been abused by the nother and had
problems with her stepfather. The child | ater disclosed that
she was the victimof regular physical and enotional abuse by
her not her.

[15] On January 11, 2009, the child's grandnot her and uncle
returned alone to Cancun, leaving the child in Toronto with her
father and the aunts, w thout the nother's consent. The nother
clainms that the father initially assured her that the child's
departure was nerely del ayed due to a schedul ed dental
appoi ntnent and | ater offered various excuses for the
continuing [page9 ]Jdelay in arranging for the child to return
to Mexico. The nother alleges that she had difficulty reaching
the child directly and that, after February 2009, she was out
of contact wth her for approximately three nonths.

[ 16] The nother contacted the Mexican Central Authority under
t he Hague Convention in January 2009 to obtain information on
initiating an application for the child' s return to Mexico. She
clains that the commencenent of her application was del ayed due
to admnistrative irregularities concerning the form
regi stration of her divorce decree.

[17] The nother's Hague Convention application (the "Hague
application") was not issued through the Central Authority in
Ontario until md-July 2010.

(2) Refugee protection application

[18] Early in 2009, the child commenced an application under
ss. 96 and 97(1) of the Immgration and Refugee Protection Act,
S.C. 2001, c. 27 ("IRPA") for refugee protection on the basis
of alleged abuse by her nother. A hearing proceeded before the
| RB on January 26 and April 21, 2010. The child was represented
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by counsel, as well as a designated representative appoi nted by
the IRB to act on her behalf. As is customary at such hearings,
t he nother received no notice of, and did not participate in,
the | RB heari ng.

[19] The child and the father both testified before the IRB
The child recounted various instances of physical and enoti onal
abuse by her nother. She said that her nother hit her "at | east
once daily", sonetinmes with a broom a towel, a "magic rag"
shoes or a plate, which often left bruises on her body. She
al so described incidents of psychol ogi cal abuse by her nother.

[ 20] A psychol ogi cal assessnent report prepared by Dr. Ana
Bodnar, dated January 20, 2010, was also filed with the IRB. In
her report, Dr. Bodnar described the child s abuse clains in
detail, noted the child s desire to stay in Canada and offered
the opinion that the child' s reported synptons aligned with
post-traumati c stress disorder.

[21] On May 5, 2010, the IRB determned that the child was a
Convention refugee by reason of abuse by her nother. In its
reasons dated April 27, 2010, the IRB held that the child had
rebutted the presunption that Mexico could provide her with
sufficient protection and, on renoval, the child "would be
forced to return to her abuser”.

[22] Shortly thereafter, once his own application for refugee
status in Canada was deni ed, the father noved to Norway, where
he now resides with his current wife and their young child.

[ pagelO ]
(3) Hague proceeding

[23] On July 16, 2010, the nother issued her Hague
application in Ontario, requesting a declaration that the child
was being wongfully retained in Ontario by the father and an
order requiring her imrediate return to Cancun.

[ 24] The father was the only naned respondent to the Hague
application and, by then, was residing in Norway. After several
attenpts to find and serve himw th the application, personal
service on the aunt was effected on July 28, 2010. Service on
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the father was eventually validated by court order, effective
July 28, 2010. The child was not nmade a party to the
application, and no notice of the application was served on
her, her counsel or her designated representative in the |IRB
pr oceedi ng.

(4) Aunts' proceedings

[ 25] Under rule 10(2) of the Famly Law Rules, O Reg. 114/
99, the father had 60 days within which to respond to the
Hague application. At no point did he take any steps to do so.
[ See Note 5 bel ow] However, on July 26, 2010, the aunts
comenced an application in the Ontario Court of Justice for
their joint custody of the child. The child' s parents were
named as respondents. Two days l|later, after the aunt was served
with the Hague application, the aunts noved for an order adding
them as parties to the Hague application under rule 7(5) of the
Fam |y Law Rul es, consolidating the Hague and cust ody
applications, and appointing counsel to represent the child on
t he Hague application pursuant to the Courts of Justice Act,
RS O 1990, c. C 43 [See Note 6 below (the "Procedural
Motion"). The father took no part in the Procedural Mtion and
t he not her opposed it.

[ 26] By order dated Septenber 2, 2010, Klowak J. of the
Superior Court of Justice (the "notion judge") dismssed the
Procedural Modtion in its entirety. She concluded that, even if
the aunts could be added as parties to the Hague application
under the Rules, "there [was] no pressing need to do so" and it
woul d "just encunber and delay what the signatory countries
have agreed is to be a speedy process" under the Hague
Convention. [pagell ]

[ 27] The notion judge al so declined to appoint the OCL as
counsel for the child or to appoint an am cus curiae to assi st
the court. She reasoned in part that, while the child "should
have a voice", evidence of her w shes and of her abuse cl ains
was al ready available to the court through the | RB decision and
Dr. Bodnar's report. As a result, no useful purpose would be
served by involving counsel "to see if [the child] now has
sonething further to add". For simlar reasons, she held that
the aunts' proposed additional evidence of the risk of harmto
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the child in Mexico was specul ative. The notion judge directed
that the materials before the | RB and those presented by the
aunts in support of the Procedural Mtion be placed before the
Hague application judge.

[ 28] No appeal was taken by the aunts fromthe notion judge's
ruling. Nor did anyone nove to set aside the notion judge's
order, or otherw se contact the nother's counsel on the child's
behalf. As a result of the notion judge's order and the pending
Hague application, the aunts' custody application was pre-
enpt ed.

[29] The notion judge's refusal to add the aunts as parties
or to appoint counsel for the child created serious
difficulties at the hearing of the Hague application and
virtually unrenedi abl e deficiencies in the evidence, as we
di scuss nore fully bel ow

(5) Hague hearing

[ 30] On August 13, 2010, the nother's solicitors filed a
notice of notion in the Superior Court for an August 31, 2010
heari ng of the Hague application (the "Hearing"). Wen the
Hearing did not proceed on that date, they filed a second
notice of notion, seeking a return date of Septenber 21, 2010.
For reasons that are unclear on the record before us, both
nmoti ons sought a return date before the expiry of the 60 days
permtted for the father's response to the Hague applicati on.

[31] The nother's second notice of notion was served on the
father by express mail in accordance with the court's earlier
order validating service. The father asserts that he did not
receive the notice of return of notion in Norway until after
the Hearing. Mreover, neither notion was served on the aunts
or their counsel on the Procedural Mdtion, nor was the child
served with the notions, despite the fact that, before the IRB
she was represented by counsel and had a desi gnated
representative of record. As a result, none of the father, the
aunts or the child attended the Hearing and the Hearing
proceeded, in effect, ex parte.

[32] The record before the Hague application judge (the
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"application judge") included an affidavit sworn by the

not her, [pagel2 ]in which she alleged that the child s clains
of abuse were "conpletely false" and fabricated by the aunts in
order to "manipulate the immgration systemto keep [the child]
in Canada". The record also included affidavit evidence filed
by the aunt in support of the Procedural Mdtion, in which she
outlined the child' s depiction of abuse, and descri bed what she
termed a "grave risk of harmt to the child, the child's
"objections to returning to Mexico" and the child's
circunstances in Canada. Copies of the IRB's Notice of Decision
and reasons, together wwth Dr. Bodnar's psychol ogi ca

assessnent report, were attached to the aunt's affidavit.

[33] In an affidavit sworn on Novenber 29, 2009, which was
before the IRB but not before the application judge, the
grandnot her had detail ed abuse by the nother against the child.
On July 29, 2010, the grandnother swore another affidavit in
Mexi co, in which she made no clains of abuse by the nother.
This affidavit was before the application judge. On appeal, the
father submts as fresh evidence a further affidavit sworn by
t he grandnot her on January 17, 2011, in which she clains that
her July 29, 2010 affidavit was untruthful and was sworn under
intimdation.

[34] No formal reasons for decision were rel eased by the
application judge. Fortunately, a brief Hearing transcript (17
pages) and a copy of the materials filed with the application
judge are available and were reviewed by this court.

[35] At the Hearing, the nother's counsel told the
application judge (1) the application was unopposed, as the
only respondent -- the father -- was in Norway; (2) counsel in
attendance at the Hearing was retained by the "Central
Aut hority"; (3) a court order in Mexico had granted the nother
t he equi val ent of sole custody of the child and full access
rights to the father; (4) the child had been in Canada since
Decenber 2008 and did not want to go back to Mexico, as she
clainmed to be the victimof "al nbst constant daily abuse" at
t he hands of her nother; (5) the child s I RPA application may
have been "mani pul ated"” by the father out of his desire to
obtain entry to Canada with the child' s future sponsorship
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assi stance; (6) the nature of the relief sought and denied on
the Procedural Mdtion; (7) the nother had obtained the
necessary travel docunents to conme to Canada to return the
child to Mexico; and (8) counsel would acconpany the nother to
pi ck up the child.

[36] Some of this information was incorrect or unsupported by
the evidence. For exanple, counsel had been retained by the
not her, not by the Central Authority. Furthernore, there was no
evi dence to support counsel's suggestion that the child's
refugee [pagel3 ]Jclaimmy have been "mani pul ated" by the
father for his own self-interested i mmgration purposes, an
al l egation that he vigorously denies, or the nother's
all egation that the aunts had "mani pul ate[d] the imm gration
systemto keep [the child] in Canada".

[ 37] The application judge recogni zed that both the Hague and
Ref ugee Conventions were engaged on the application. He
guestioned counsel as to whether current infornmation about the
child should be obtained. In response, counsel submtted that,
on the basis of the material fromthe IRB hearing, the
application judge had "pretty current information about the
child" and "her voice [had] been heard".

[ 38] By order dated Septenber 21, 2010, the application judge
granted the Hague application, found the child to be wongfully
retained in Ontario and ordered her imediately and summarily
returned to Mexico. He also directed the nother's counsel to
deliver a copy of the IRB s decision and reasons, together with
Dr. Bodnar's report, "forthwith" to "a person of authority at
t he Mexi can Consul ate".

[39] On COctober 14, 2010, with no forewarning, the child was
taken from her school with police assistance, despite her
voci ferous objections, and placed in the care of her nother and
sonme of her nother's counsel. She was flown to Mexico early the
next nor ni ng.

[40] The father appealed the order of return. In addition, by
Notice of Constitutional Question dated Decenber 15, 2010, he
chal l enged the constitutional validity of s. 46 of the
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Children's Law Reform Act, R S. O 1990, c. C 12 ("CLRA"), which
i ncor porates the Hague Convention into Ontario's donestic | aw,
on the ground that it conflicts with Canada's obligations to
refugees under s. 115 of the IRPA In the sanme notice, the
father al so raised various Canadian Charter of Ri ghts and
Freedons- based conpl ai nts.

(6) Fresh evidence

[41] By order of this court dated March 30, 2011 [[2011] O J.
No. 1545, 2011 ONCA 250], the OCL was appoi nted as counsel for
the child on this appeal.

[ 42] Extensive fresh evidence was filed by the OCL. It
details discussions by OCL representatives with the child and
officials fromher former schools in Toronto. In particular, an
affidavit sworn on April 5, 2011 by Shari Burrows, a clinical
investigator with the OCL, describes interviews conducted by
the OCL with the child on April 3 and 4, 2011. In her
interviews, the child said that it had been "scary for her"
since her return to Mexico. She [pageld ]Jdescribed only one
i nci dent of physical abuse (when her nother allegedly hit her
with a towel), but said that her nother had nade veiled threats
that the abuse woul d continue once the proceedings i n Canada
concl uded. She also said that her nother was "treating her
badly enotionally" and had greatly restricted her nobility and
contact with relatives, including her grandnother whom she had
not seen in three nonths. She repeated her wish to return to
Canada to live with her aunts. This account is largely repeated
in a report by Bertha Mary Rodriguez, a social worker in Mexico
engaged by the OCL to interview the child on its behalf on
April 2, 2011, which forns part of the OCL's fresh evidence on
appeal .

[43] The nother's fresh evidence on appeal indicates that, on
her return to Mexico, the child was interviewed by a soci al
wor ker and a psychol ogist fromthe D F, a Mexican agency said
to be the equivalent of Ontario's children's aid societies. An
ensuing DI F report, dated March 14, 2011, does not docunent any
abuse of the child by her nother.

[44] Finally, and alarmngly, the child ran away from her
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not her's home in Cancun on April 4, 2011. This devel opnent was
of great concern to this court. At the date of oral argunent,
the child was in hiding and her nother was unaware of her

wher eabouts. However, other fresh evidence indicated that the
OCL and the aunts, and possibly the grandnother, were in touch
with the child and that she was "safe". Happily, at the date of
t hese reasons, the child had safely returned to Ontari o.

1. |ssues

[ 45] The central question on this appeal is whether the
application judge erred in ordering the child's return to
Mexi co. To answer this question, several issues nust be
addressed, which we frane as foll ows:

(1) Does s. 46 of the CLRA conflict with s. 115 of the | RPA,
such that it is rendered inoperabl e under the
constitutional doctrine of federal paranmuntcy?

(2) Did the application judge err in ordering the child's
return to Mexico by:

(a) failing to consider the child's Convention refugee
status, including her right under s. 115 of the
| RPA to be protected fromrenoval from Canada

(b) failing to consider the exceptions to nmandatory
return set out under the Hague Convention; [pagel5
]

(c) failing to ensure the child's participation at the
Hear i ng;

(d) failing to otherwi se conduct the Hearing in
accordance with the principles of fundanental
justice and procedural fairness?

I11. Analysis
(1) Hague and Refugee Conventions

[46] As Canada's treaty obligations under the Hague and
Ref ugee Conventions are relevant to all issues on appeal, we
commence our analysis wth a review of the rel evant provisions
of both Conventi ons.
(a) Hague Convention

[47] The Hague Convention, to which Canada is an ori gi nal
signatory, is inplenented as part of Ontario' s donestic |aw
under s. 46 of the CLRA. [See Note 7 below] Its overarching
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principles, as stated in the preanble, are (1) to treat the
interests of children as paranount in matters relating to their
custody; (2) "to protect children internationally fromthe
harnful effects of their wongful renoval or retention"; and
(3) "to establish procedures to ensure their pronpt return

to the State of their habitual residence, as well as to secure
protection for rights of access".

[48] Article 1 expresses the inportant objects of the Hague
Conventi on:
(a) to secure the pronpt return of children wongfully
removed to or retained in any Contracting State; and
(b) to ensure that rights of custody and of access under
the |l aw of one Contracting State are effectively
respected in the other Contracting States.

[49] To acconplish these objects, the courts of the country
of refuge -- the state in which an abducted child is found
-- "give effect to the custody orders made by the courts of
the place of the child s habitual residence by directing that
the child be returned to that place": A (J.E) v. M (CL.),
[2002] N. S.J. No. 446, 2002 NSCA 127, at para. 23. [See Note
8 below] As explained in A (J.E ), at paras. 23-27, "Qher
than in exceptional circunstances, the best interests of
children in custody matters should be entrusted to the courts
[ pagel6 ]in the place of the child s habitual residence" and
the interests of children who have been wongfully renoved are
"ordinarily better served by imrediately repatriating them
to their original jurisdiction": see, also, art. 16 of the
Hague Convention; Cannock v. Fleguel, [2008] O J. No. 4480, 242
OAC 221 (CA), at para. 21; Katsigiannis v. Kottick-
Kat si gi annis (2001), 55 OR (3d) 456, [2001] O J. No. 1598
(CA), at para. 32; Finizio v. Scoppio-Finizio (1999), 46
OR (3d) 226, [1999] OJ. No. 3579 (C A ), at para. 41; W
(V.) v. S. (D), [1996] 2 S.C. R 108, [1996] S.C.J. No. 53,
at para. 38; Thonson v. Thomson, [1994] 3 S.C R 551, [1994]
S.CJ. No. 6, at pp. 577-80 S.C.R This court has accepted that
"[a]dhering to this philosophy ultimately di scourages child
abduction, renders forum shopping ineffective, and provides
children with the greatest possible stability in the instance
of a famly breakdown": Cannock, at para. 23.
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[50] Article 3 of the Convention provides that the w ongful
renmoval or retention of a child is established by the breach of
a person's custody rights "under the law of the State in which
the child was habitually resident” imediately before the
wrongful renoval or retention. Under art. 4, the Convention
applies to any child under 16 years of age who was "habitually
resident in a Contracting State i medi ately before any breach
of custody or access rights".

[ 51] Custody rights are given effect under the Hague
Convention through proceedings for the return of an abducted
child under art. 12: Thonson, at p. 579 SSC. R Article 12
establishes a mandatory policy for the return "forthw th" of
wrongfully renoved or retained children so long as, at the date
of the commencenent of a return proceeding, |ess than one year
has el apsed fromthe date of the child s wongful renoval or
retention. Under art. 11, contracting states commt to act
expeditiously in proceedings for the return of children. A
return application is therefore intended to be a sunmary
pr oceedi ng.

[ 52] However, the nmandatory return requirenent under the
Convention is subject to limted exceptions. As indicated in
Thonmson, at pp. 594-95 S.C. R, arts. 12, 13 and 20 provide for
the discretionary refusal of an order of return where (1) nore
t han one year has el apsed since the renoval and the child is
settled into his or her new environnment (art. 12); (2) the
person, institution or other body having the care of the child
was not exercising custody rights at the tinme of renoval or
retention or had acquiesced in the renmoval or retention (art.
13(a)); (3) the return would expose the child to a grave risk
of physical or psychol ogi cal harm or otherw se place the child
in an intolerable situation (art. 13(b)); (4) the child objects
to being returned and [pagel7 ]has attained an age and degree
of maturity at which it is appropriate to take into account its
views (art. 13); or (5) the return would not be permtted "by
t he fundanmental principles of the requested State relating to
the protection of human rights and fundanental freedons” (art.
20). Al these exceptions (except for the non-exercise of
custody rights) are said to be engaged in this case.
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(b) Refugee Convention

[ 53] Canada has ratified both the Refugee Convention and the
Protocol Relating to the Status of Refugees. [See Note 9 bel ow
In Suresh v. Canada (M nister of Ctizenship and I nmgration),
[2002] 1 S.C R 3, [2002] S.C.J. No. 3, at para. 72, the
Suprene Court explained that "the Refugee Convention

expresses a 'profound concern for refugees' and its
princi pal purpose is to 'assure refugees the w dest possible
exercise of . . . fundanental rights and freedons' (Preanble)".

[54] Article 33 of the Refugee Convention codifies the
principle of "non-refoul enent”. Broadly stated, this principle
"prohibits the direct or indirect renoval of refugees to a
territory where they run a risk of being subjected to human
rights violations": Nmeth v. Canada (Justice), [2010] 3 S.CR
281, [2010] S.C.J. No. 56, at para. 19. Article 33(1) reads:

33(1) No Contracting State shall expel or return
("refouler") a refugee in any manner whatsoever to the
frontiers of territories where his life or freedom would be
t hreat ened on account of his race, religion, nationality,
menbership in a particular social group or political opinion.

[ 55] The centrality of the principle of non-refoul enent to
i nternational refugee protection schenmes cannot be overstat ed.
It has been described as "the cornerstone of the international
refugee protection reginme" and ains at preventing human rights
viol ations: Nmeth, at paras. 18-19. Inportantly, it is also
conpl enented, and enl arged beyond its application to refugees,
by international human rights |aw prohibitions on the renoval
of a person to a real risk of torture or other cruel, inhuman
or degrading treatment or punishnent or other forns of serious
harm see, e.g., Convention Against Torture and O her Cruel,

| nhuman or Degradi ng Treat nent or Puni shnent, Decenber 10,
1984, 1465 U N.T.S. 85, at art. 3(1); International Covenant on
Cvil and Political R ghts, Decenber 16, 1966, 999 U N T.S.
171, at art. 7; European Convention for the Protection of Human
[ pagel8 ] Ri ghts and Fundanental Freedons, Novenber 4, 1950,
213 U NT.S 222, at art. 3; Nreth, at para. 19.
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[56] I n Canada, the statutory codification of the principle
of non-refoulenent is found in s. 115(1) of the I RPA That
provi si on st ates:

115(1) A protected person or a person who is recogni zed as
a Convention refugee by another country to which the person
may be returned shall not be renpved from Canada to a country
where they would be at risk of persecution for reasons of
race, religion, nationality, menbership in a particular
social group or political opinion or at risk of torture or
cruel and unusual treatnent or punishnent. [ See Note 10
bel ow]

[57] Also relevant is art. 32 of the Refugee Conventi on,
whi ch stipulates in part that contracting states "shall not
expel a refugee lawfully in their territory save on grounds of
national security or public order". Article 32 applies to
persons lawfully present in the country of refuge, including
t hose recogni zed by the host country as refugees, while art.
33(1) is broader in scope, and applies to any person present in
the country of refuge. [See Note 11 bel ow

(2) Does section 46 of the CLRA conflict with section 115
of the | RPA?

[ 58] The parties accept that s. 46 of the CLRA [ See Note 12
below] is validly enacted provincial |egislation by which
Ontario has recogni zed and i npl enented Canada's i nternational
obl i gations under the Hague Convention. However, in his Notice
of Constitutional Question, the father attacks the
constitutional validity of s. 46 of the CLRA on the ground that
it conflicts with s. 115 of the IRPA and is therefore rendered
i noperabl e under the constitutional doctrine of federal
par anount cy.

[59] The Attorney General of Canada, the Attorney CGeneral of
Ontario, supporting intervenors and the nother argue that the
guestion of the constitutional validity of s. 46 of the CLRA
shoul d not be considered by this court because it is raised for
the first time on appeal. In the alternative, they maintain
that the constitutional doctrine of paranmountcy does not arise
because [pagel9 Jthere is no conflict between s. 46 of the CLRA
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and s. 115 of the IRPA. In a subsidiary argunent, the Canadi an
Council of Refugees submts that the nother should have been
required to seek to vacate or rescind the child s refugee
status before initiating a Hague application.

(a) Threshold issue

[60] Ordinarily, this court will decline to hear
constitutional issues first raised on appeal: see, e.g.,
Maharaj v. Maharaj, [2001] O J. No. 3867, 150 O A C. 240
(C.A), at para. 5; Perez (Litigation Guardian of) v.
Salvation Arny in Canada (1998), 42 OR (3d) 229, [1998] O J.
No. 5126 (C. A ), at p. 233 OR But this rule does not apply
where the interests of justice require appellate determ nation
of the constitutional issue.

[61] In our view, this is such a case. The Hague application
proceeded on an uncontested basis, at least in part because it
was brought on for hearing prior to the expiry of the tine
within which the father was entitled to file a response under
the Rules and allegedly before he received tinely notice of the
hearing date. In these circunstances, it cannot be said that
the father deliberately refrained fromraising the
constitutional issue before the application judge. Moreover,
the interaction of s. 46 of the CLRA and s. 115 of the | RPA was
fully argued before this court and no party identified a need
to augnent the record in relation to this issue. Finally, and
critically, the inplications of the child' s refugee status are
key to the question of whether her return to Mexico ought to
have been ordered.

(b) Conflict claim

[62] The father's challenge to the constitutional validity of
s. 46 of the CLRA hinges on the application of the doctrine of
federal paranmountcy. Recently, in Canadi an Western Bank v.

Al berta, [2007] 2 S.C.R 3, [2007] S.C.J. No. 22, at para. 69,
the Suprenme Court of Canada expl ained that provincial

| egislation that is inconpatible with federal |egislation wll
be "rendered i noperative to the extent of the inconpatibility".
The court el aborated, at para. 75, that the onus is on the
party argui ng paranmountcy to establish "either that it is

i npossible to conply with both laws or that to apply the
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provincial |aw would frustrate the purpose of the federal |aw'.
We conclude that neither of these requirenents is net in this
case.

[63] First, the assertion of operational conflict: in our
view, the Suprenme Court's recent decision in Nnmeth is
di spositive of this issue. In Nreth, the Suprene Court held,
at paras. 24-31, that "renoval" under s. 115 of the IRPA refers
to renoval processes [page20 Junder the |IRPA and does not
apply to renoval from Canada by surrender for extradition. On
the authority of Nreth, therefore, the prohibition on renoval
under s. 115 does not apply to renovals effected under entirely
different statutory schenmes -- in this case, under the Hague
Convention's mandatory return process. On this basis, there is
no operational conflict between s. 115 of the IRPA and s. 46 of
t he CLRA.

[ 64] Second, we do not accept that s. 46 of the CLRA
frustrates the purpose of Canada's international non-
refoul enent obligations under s. 115 of the I RPA. W turn
again to the Supreme Court's reasoning in Nnmeth. At para. 33,
Crommell J., witing for the court, accepted that the broadly
cast | anguage of art. 33 of the Refugee Convention, which
prohi bits the renoval of a refugee "in any manner what soever",
applies to expul sion by extradition.

[65] Nmeth also affirnms that, where possible, statutes
shoul d be interpreted in a manner consistent with Canada's
international treaty obligations and principles of
international law. As Cromael |l J. indicated, at para. 34, it is
therefore presuned that "the | egislature acts in conpliance
with Canada's obligations as a signatory of international
treaties and as a nenber of the international community as well
as in conformty with the values and principles of customary
and conventional international law' (citations omtted).

[66] Finally, Crommell J. held that Canada's non-refoul enent
obl i gations under the Refugee Convention could be fully
satisfied by interpreting and applying s. 44(1)(a) of the
Extradition Act, S.C. 1999, c. 18, which requires that a
surrender be refused where it would be "unjust or oppressive
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having regard to all the relevant circunstances", as preventing
the surrender of a refugee who faces a well-founded risk of
persecution. This provision, together with general due process
requi renents at conmmon | aw and under the Charter, prevents
surrender of a refugee where to do so would offend the
princi pl es of fundanental justice.

[67] This reasoning is apposite here. As in the extradition
context, the principle of non-refoulenent is directly
inplicated where the return of a refugee child under the Hague
Convention is sought. Nothing in the I RPA purports to exenpt
child refugees fromthe application of s. 115 in a Hague
Convention case. Nor does the Hague Convention purport to
el evate its mandatory return policy above the principle of non-
r ef oul enent .

[68] In our view, properly interpreted, the Hague Convention
contenpl ates respect for and fulfillnment of Canada' s non-
ref oul enent obligations. Specifically, art. 13(b) of the
Hague Convention permts the refusal of an order of return
concerning a child, who would otherw se be automatically
returnabl e under [page2l ]Jart. 12, if "there is a grave risk
that his or her return would expose the child to physical or
psychol ogi cal harm or otherwi se place the child in an
intolerable situation”. In addition, art. 20 provides for the
denial of an order of return if it would not be permtted "by
t he fundanmental principles of the requested State relating to
the protection of human rights and fundanental freedons". In
accordance with the interpretive principles set out above,
arts. 13(b) and 20 nust be construed in a manner that takes
account of the principle of non-refoul enent.

[ 69] Moreover, in addition to its conmtnents under the Hague
and Refugee Conventions, Canada acceded to the Vienna
Convention on the Law of Treaties. [See Note 13 below] Articles
31(1) and 31(3)(c) of that Convention stipulate that a treaty
is to be interpreted in good faith in light of its context,
obj ect and purpose and any applicable rules of international
| aw. Consequently, under the Vienna Convention principles of
treaty interpretation, the interpretation of the Hague
Convention, which cane into force in 1983, nust take account of
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t he Refugee Convention of 1951, as a relevant rule of
international lawin force at the tinme of entry into force of
t he Hague Convention. This ensures that s. 46 of the CLRA is
interpreted in a manner consistent wwth Canada's treaty

obl i gati ons under the Refugee Conventi on.

[ 70] This interpretive approach is also consistent with the
Suprene Court of Canada's direction in Canadi an Western Bank,
at para. 75, that "the courts nust never |ose sight of the
fundanmental rule of constitutional interpretation that,

"[w hen a federal statute can be properly interpreted so as
not to interfere wwth a provincial statute, such an
interpretation is to be applied in preference to another
appl i cabl e construction which would bring about a conflict
between the two statutes' " (citation omtted). It follows
that, in construing s. 46 of the CLRA, the courts should avoid
finding conflict with s. 115 of the I RPA where an alternate
interpretation would avoid any collision between the two

st at ut es.

[ 71] This may be achi eved under art. 20 of the Hague
Convention by construing Canada's "fundanental principles
relating to the protection of human rights and fundanent al
freedons” as including the principle of non-refoul ement. Under
both s. 115 of the IRPA and its international human rights
obligations, Canada is prohibited fromengaging in the
ref oul enent of Convention refugees, including refugee children.
Consequently, the exception to return under art. 20 is engaged
in cases involving refugee [page22 Jchildren. In a simlar
fashi on, recognition of the principle of non-refoul enent is
achi eved under art. 13(b) of the Hague Convention by assigni ng
appropriate weight to the decision of a conpetent Canadi an
authority, like the IRB, to accept refugee status for a child.

[ 72] What, then, is the significance of an |IRB refugee
determ nati on on a Hague application? In order to grant a
refugee claim the IRB nust be satisfied, on a bal ance of
probabilities, based on evidence that it regards as trustworthy
and reliable, that a refugee claimant faces a reasonabl e chance
of persecution. Gven its expertise and specialized know edge,
the decisions of the IRB on fact and credibility-driven issues
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are accorded a high degree of deference by the courts: see
Pushpanat han v. Canada (M nister of Citizenship and

Imm gration), [1998] 1 S.C.R 982, [1998] S.C.J. No. 46, at
para. 47

[ 73] However, as is customary in such hearings, the nother
had no notice of the IRB hearing and no opportunity to
participate, including no opportunity to respond to the serious
al l egations of abuse nmade agai nst her. Further, pursuant to s.
170(g) of the IRPA, the IRB is not bound by any |egal or
technical rules of evidence. It nmay therefore receive and base
a decision on untested evidence adduced in the proceedi ng: see
Kovacs v. Kovacs (2002), 59 OR (3d) 671, [2002] O J. No. 3074
(S.C.J.), at para. 82. In these circunstances, there is
potential for the abuse of the I RB refugee determ nation
process by an abducting parent to gain tactical advantage in a
| oom ng or pending custody battle. The courts must therefore be
alert to any attenpt to m suse the refugee protection schene at
the cost of Canada's obligations under the Hague Conventi on.

[ 74] That said, in our opinion, when a child has been
recogni zed as a Convention refugee by the IRB, a rebuttable
presunption arises that there is a risk of persecution on
return of the child to his or her country of habitua
residence. Arisk of "persecution"” in the immgration context
clearly inplicates the type of harmcontenplated by art. 13(b)
of the Hague Conventi on.

[ 75] This case is a powerful illustration of this point. A
mere five nonths before the hearing of the Hague application,
the IRB had concluded that the child was at sufficient risk of
persecution, due to harmat the hands of her nother, to warrant
recognition of refugee status. In these circunstances, while
the IRB ruling granting refugee status to the child was not
di spositive of whether the grave risk of harm exception to
return under art. 13(b) of the Hague Convention was
established, it nonetheless gave rise to a rebuttable
presunption that this exception was engaged. [page23 ]

[ 76] Nneth supports this conclusion. In Nreth, Cromel |l J.
stressed, at para. 58, that while s. 115 of the | RPA does not
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preclude the extradition of Convention refugees, the exercise
by the Mnister of Justice of his power of surrender in
relation to refugees nust give "sufficient weight or scope to
Canada's non-refoul enent obligations in |ight of which those
powers nust be interpreted and applied". He el aborated, at
para. 105:

[My view is that where a person has been found, according to
the processes established by Canadian |aw, to be a refugee
and therefore to have at least a prima facie entitlenent to
protection agai nst refoul enent, that determ nation nust be
gi ven appropriate weight by the Mnister in exercising his
duty to refuse extradition on the basis of risk of
persecuti on.

(Enmphasi s added)

[ 77] We recognize that there is no express duty under the
Hague Convention to refuse to return a child on the basis of
ri sk of persecution. The authority afforded under arts. 13(b)
and 20 is discretionary in nature. However, as in the refugee
extradition context, a child refugee has a prina facie
entitlement to protection against refoul ement.

[ 78] Accordingly, in our view, a determ nation of refugee
status nust be treated by a Hague application judge as giving
rise to a rebuttable presunption of a risk of harm when

determ ning whether to grant an order of return in respect of a

refugee child. And, as Nreth also holds, at para. 106, there
shoul d be no burden on the child who has refugee status to
persuade the application judge that "the conditions which | ed
to the conferral of refugee protection have not changed”.

[ 79] Nothing in the avail abl e Canadi an authorities undercuts
this conclusion. Wile several cases have confirned, correctly,
t hat neither Convention refugee status nor a claimfor such
status di spl aces Canada' s obligations under the Hague
Convention, none holds that Canada' s non-refoul enent
obligations are irreconcilable with its obligations under the
Hague Convention: see Kubera v. Kubera, [2008] B.C J. No. 1893,
60 RF.L. (6th) 360 (S.C.), at paras. 63-64, affd on other
grounds [2010] B.C.J. No. 383, 3 B.C.L.R (5th) 121 (C. A);
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Toi ber v. Toiber, [2006] O J. No. 1191, 208 OA C 391 (CA),
at paras. 11 and 12; Kovacs, at paras. 106, 109-14; Martinez v.
Martinez-Jarquin, [1990] O J. No. 1385 (Prov. C.), at pp. 5-6

(Q).

[80] The need to consider a risk of persecution prior to
returning a child under the Hague Convention is al so supported
in the English jurisprudence. In S (Children) (Abduction:
Asyl um Appeal ) (Re), [2002] EWCA Civ. 843, [2002] 1 WL.R 2548
(CA), Laws L.J. commented, at para. 25: [page24 ]

Having regard to the rule as to the paranmountcy of the
child s interests arising under s. 1 of the Children Act
1989, | would respectfully suppose that a famly judge would
at the least pay very careful attention to any credible
suggestion that a child m ght be persecuted if he were
returned to his country of origin or habitual residence
bef ore maki ng any order that such a return should be
ef f ect ed.

We adopt and endorse this observation.

[81] We note that the father relies on this court's decision
inH (J.) v. A (F.), [2009] OJ. No. 88, 265 OA C 200
(C.A) in support of his claimof conflict between s. 115 of
the | RPA and s. 46 of the CLRA. That case does not assist him
H (J.) involved the review of a famly court order, nmade
incidental to a custody order, prohibiting the renoval of a
child fromOntario in light of a renoval order under the |RPA
This court held that famly |law court orders are not neant to
frustrate the deportation of persons ordered renoved under
immgration |legislation. The doctrine of federal paranountcy
was not consi der ed.

[82] Finally, and inportantly, the requirenent that a Hague
Convention judge consider a risk of persecution on a Hague
application involving a refugee child accords with the
requi renents of the Convention on the Rights of the Child
("CRC'"), [See Note 14 below] to which Canada is a signatory.
The jurisprudence of the Suprenme Court of Canada consistently
hol ds that the values reflected in international human rights
| aw, and specifically those in the CRC, may help informthe
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contextual approach to statutory interpretation: see, e.g.,
Canadi an Foundation for Children, Youth and the Law v. Canada
(Attorney Ceneral), [2004] 1 SCR 76, [2004] S.C.J. No. 6,
at paras. 31-32. The CRC provides that the best interests of
the child shall be "a primary consideration” in "all actions
concerning children" and, in some circunstances, may require
the separation of the child fromhis or her parents: arts. 3
and 9. Wiile the decision maker should give the child s best
interests "substantial weight", they "may be subordinated to
ot her concerns in appropriate contexts": Canadi an Foundati on
for Children, Youth and the Law, at para. 10.

[83] In the Hague Convention context, the weight given to the
child s best interests in the CRC strongly supports the
conclusion that, in determ ning whether to grant an order of
return in respect of a refugee child, the Hague application
judge must treat the child' s status as a refugee as giving rise
to a rebuttable presunption of risk of persecution or other
serious harmto be faced by the child if a return order is
i ssued. [page25 ]

(c) Vacating refugee status

[ 84] The Canadi an Council| of Refugees, supported by the OCL,
argues that in order to best reconcile s. 46 of the CLRA and s.
115 of the IRPA, the nother should have applied to vacate or
rescind the child' s refugee status prior to proceeding with her
Hague application. Resort to this process, it is urged, would
ensure that full respect is accorded to the principle of non-
refoul enent, while also permtting viva voce testinony and
the presentation of other evidence by interested parties.

[85] We reject this argunent. First, the Supreme Court held
in Nreth, at para. 51, that the Refugee Convention does not
bind contracting states to any particul ar process "for either
granting or withdrawi ng refugee status". As a result, the court
i ndi cated, extraditing a Convention refugee w thout first
setting aside a finding of refugee status "is not problematic
froman international |aw point of view, provided that the
extradition authorities give due weight to the obligation of
non-refoul ement by fairly exam ning the question of whether the
ri sk of persecution persists”: Nreth, at para. 52. These
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coments are equally applicable to proceedi ngs under the Hague
Convention. There is therefore no need for the | RPA process to
"trunp" the Hague Convention regine.

[ 86] Second, as we have enphasi zed, Hague Conventi on
proceedi ngs are intended to be summary in nature. There is no
assurance that this would necessarily be achi eved under the
| RPA process for revocation of refugee status. In addition, an
aggrieved custodial parent of a refugee child cannot apply
directly to the IRB to vacate a decision allowing a child's
claimfor refugee protection. Under s. 109(1) of the IRPA, only
the Mnister of Citizenship and Immgration may apply to the
| RB for this purpose, and the Mnister's power is
di scretionary. W therefore do not agree that resort to | RPA
procedures affords a "process advantage" over the Hague
Conventi on schene.

(d) Concl usion

[87] To conclude on this issue, the case for conflict between
s. 115 of the IRPA and s. 46 of the CLRA fails and the doctrine
of federal paranmountcy does not arise. A finding of refugee
status accorded by the IRBto a child affected by a Hague
Convention application gives rise to a rebuttable presunption
that the renoval of the child from Canada will expose the child
to a risk of persecution, that is, to a risk of harm In these
ci rcunst ances, Canada's non-refoul enent obligations and the
inmport of a child' s refugee status nust be consi dered under the
art. 13(b) (grave [page26 Jrisk of harnm) and art. 20
(fundanental freedons) exceptions to mandatory return under
t he Hague Conventi on.

(3) Dd the application judge err in ordering the child's
return to Mexico?

[ 88] A Hague application judge's decision attracts
consi derabl e deference fromthis court. As the nother's counsel
stressed during oral argunent, appellate review of a Hague
decision is not a hearing de novo or an invitation to
relitigate the matters determ ned on the application:

Kat si gi anni s, at para. 30; Korutowska-Woff v. Woff, [2004]
O J. No. 3256, 242 D.L.R (4th) 385 (C. A ), at para. 10. But,
the deference usually accorded to a Hague ruling is displaced
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where the Hague application judge applied the wong | egal

princi ples or made unreasonabl e findings of fact: see Jabbaz v.
Mouanmmar, [2003] O J. No. 1616, 171 O A C 102 (C A ), at para.
36; Katsigiannis, at para. 31. Moreover, standard of review
considerations are irrelevant where a breach of natural justice
or hearing unfairness is established.

[89] In this case, the one-sided nature of the Hearing
undoubt edl y hanpered the application judge's task. Wth no
i nvol ved respondi ng party, he was confronted with less than a
conprehensi ve "paper" record, subm ssions fromonly one party
to the dispute and the obligation to determ ne the issue of the
child s return pronptly. Further, as is frequently the case on
a sunmmary Hague application, the child whose return was sought
was not before the court. However, a Hague application judge
has the authority to arrange for the child to be brought before
the court to express his or her views and preferences regarding
the return request and, in exceptional cases, to require viva
voce testinmony fromw tnesses: Cannock, at para. 36; Pitts v.
De Silva, [2008] OJ. NO 36, 232 OA.C. 180 (C A ), at para.
46; Cornfeld v. Cornfeld, [2001] O J. No. 5773 (C. A ), at para.
5, per Charron J. A (in chanbers).

[90] It is against this backdrop that we consider the
father's and the OCL's claimthat the Hearing was fatally
flawed and that the application judge nmade several errors
justifying this court's intervention.

(a) Failing to consider the child's refugee status

[91] The application judge was aware of the IRB' s decision
granting the child refugee status. Nonethel ess, the Hearing
transcript provides no confort that he accorded any real weight
to the child s refugee status or to her entitlenent to
protection fromrefoul enent. These were essenti al
considerations on the inquiry as to whether the grave risk of
harm and fundanental [page27 ]freedons exceptions to return
were triggered. W discuss this issue further in the next
section of our reasons.

(b) Failing to consider exceptions to mandatory return

[92] The father and the OCL submt that the application judge
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erred by failing to consider the exceptions to mandatory return
set out under the Hague Convention. W agree with this
subm ssi on

[93] The transcript of the Hearing reveals that the
application judge was alive to sone of the rel evant issues
under the Hague and Refugee Conventions and raised themwth
counsel . However, it also confirns that he did not pursue nost
of his initial inquiries of counsel on these issues. Based on
his failure to do so, and in the absence of reasons for his
deci sion, we cannot be satisfied that he addressed the
exceptions to return that were critical to the decision whether
to order the child' s return to Mexico. On this ground al one,
the order of return cannot stand and a new Hague Convention
hearing is necessary.

Grave risk of harmand fundanental freedons exceptions

[94] As we have indicated, the child s refugee status gave
rise to a rebuttable presunption that her return to Mexico
woul d expose her to a risk of persecution and, hence, to risk
of harmw thin the neaning of art. 13(b) of the Hague
Convention. This required the application judge, in determning
whet her to grant an order of return, to assess the existence
and extent of any persisting risk of persecution to be faced by
the child in Mxico.

[95] Further, the record before the application judge
included affidavit materials that, on their face, called into
gquestion sone of the exceptions to return, including,
particularly, art. 13(b). It also indicated that the |IRB had
found the child to be a credi ble w tness, accepted her refugee
claimon the basis of abuse by her nother and concl uded that
she had rebutted the strong presunption of Mexico's capacity to
adequately protect her. This evidence cried out for a
meani ngf ul assessnent of whether and to what extent the child
faced a persisting risk of persecution if she was returned to
Mexi co.

[96] This risk assessnent was not undertaken. |ndeed, the
transcript contains no reference to arts. 13(b) or 20 at all.

2011 ONCA 417 (CanLlI)



| nst ead, having recogni zed that the Refugee Convention was in
pl ay, the application judge appears to have sinply accepted,

w thout further inquiry, the nother's bald denial of any abuse
and counsel's representations that the child' s abuse clains
were [page28 J]"highly incredibl[e]" and inconsistent wth the
not her's evidence regarding her relationship with the child.

[ 97] Moreover, by virtue of her status as a Convention
refugee, the child's s. 7 Charter rights to life, liberty and
security of the person were engaged on the Hague application.
In Singh v. Canada (M nister of Enploynent and | nmm gration),
[1985] 1 S.C.R 177, [1985] S.C.J. No. 11, at p. 210 S.C.R,
the Supreme Court held, in respect of refugee clainmants, that
due to the severe consequences of the denial of refugee status
for those persons with a "well-founded fear of persecution", it
is "unthinkable that [s. 7 of] the Charter would not apply to
entitle themto fundanental justice in the adjudication of
their status". The Suprene Court has al so recogni zed that s. 7
Charter rights are inplicated when it is sought to detain a
per manent resident or foreign national on national security
grounds or to renove a Canadian citizen or a Convention refugee
from Canada under the I RPA and extradition processes. see
Charkaoui v. Canada (Mnister of Ctizenship and Inm gration),
[2007] 1 S.C.R 350, [2007] S.C.J. No. 9, 2007 SCC 9, at
paras. 2-4; Nnmeth, at para. 70; United States of Anerica v.
Burns, [2001] 1 S.C R 283, [2001] S.C.J. No. 8, at para. 59;
Suresh, at paras. 76-79.

[98] There is no principled reason why a refugee child's s. 7
Charter rights are not simlarly engaged where the child's
i nvoluntary renoval under the Hague Convention from Canada to a
country where the child has already been found to face a risk
of persecution is sought. As a result, the return of a refugee
child under the Hague Convention nmust be effected in accordance
with the principles of fundanental justice. As a matter of
procedural protection, these principles require a fair process
t hat takes account of various sources of international human
rights | aw. Suresh, at para. 46

[99] It follows that, on an application for the return of a
refugee child under the Hague Convention, the child's s. 7
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Charter rights also mandate that a risk assessnment be perforned
regardi ng the exi stence and extent of any persisting risk of
persecution to be faced by the child on return from Canada to
anot her country.

[ 100] This conclusion is buttressed by existing authorities
regardi ng the circunstances in which an assessnent of the risk
of persecution nust be undertaken: see Nmeth, at para. 114 (in
the context of a renoval pursuant to the power of surrender
under the Extradition Act); Ragupathy v. Canada (M nister of
Ctizenship and Imm gration), [2006] F.C.J. No. 654, [2007] 1
F.CR 490 (C. A ), at paras. 18-19 (in the context of the
proposed deportation of a refugee under one of the statutory
exceptions to the principle of non-refoul ement); Suresh, at
paras. 76-79 [page29 ](in the context of the renoval of a
refugee to face risk of torture).

[ 101] We therefore conclude that the application judge's
failure to conduct the risk assessnent mandated by the child's
refugee status, the evidentiary record and the child's s. 7
Charter rights is fatal to the order of return

Settlenment in environnment exception

[ 102] The exception to return under art. 12 was al so rel evant
on the facts before the application judge.

[ 103] This exception recogni zes that, after one year fromthe

date of renoval, "the interests of a child in not having his or
her life disrupted once he or she has settled down in a new
environnent may . . . override the otherwi se conpelling need to

protect all children from abduction" (citation omtted):
Kubera, at para. 38. Further, as Levine J.A elaborated in
Kubera, at para. 38, with the passage of tinme, those policies
"that require consideration of the welfare and interests of

the particular child tend to strengthen", while those policies
favouring mandatory return tend to weaken. Thus, the concept of
"settlement” under art. 12 "includes both a factual

assessnment of the child' s integration in the new environnent,
and a purposive and contextual analysis of the policy of the

[ Hague] Convention as it relates to the specific
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ci rcunstances of the child": Kubera, at para. 43.

[104] In other words, art. 12 requires, in part, a highly
"child-centric" factual inquiry ained at determ ning the
actual circunstances of the child at the tine of the hearing
and "the likely effect of uprooting a child who has al ready
been the victimof one international relocation": Kubera, at
paras. 46, 48 and 51; A (J.E.), at paras. 61, 67.

[105] In this case, at the tinme of the Hearing, the child had
been in Ontario with the aunts for al nost 21 nonths. The
application judge was certainly alive to the inportance of
obtaining current information regardi ng her circunstances.
However, this was inpeded by the prior court order which
precluded the aunts' participation in and | egal representation
for the child at the Hearing. That order is questionable in the
ci rcunstances of this case. Had it not been nade, the
participation of the aunts or that of the child s counsel would
have ensured the provision of this very necessary information.

[ 106] We note that the application judge did inquire of
counsel as to whether counsel had "any nore recent
information", queried whether the court should obtain current
i nformati on about the child -- a matter he described as "not an
insignificant part" of his considerations -- and indicated that
he woul d have no [page30 ] hesitation in seeing the child
hi msel f, but for his concern not "to nmake it worse". Having
expressed these concerns, it appears that the application judge
was satisfied that the avail abl e evidence regarding the child's
ci rcunst ances was adequate and sufficiently current.

[107] Wth respect, in so concluding, the application judge
erred. Although it detailed her allegations of abuse and
aspects of the procedural history of the case, the evidentiary
record contained virtually no specific information about the
child's life in Toronto. After nearly two years in Toronto, her
actual circunstances at the tine of the Hearing were highly
rel evant.

bj ection to return exception
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[108] Article 13 authorizes the refusal of an order of return
if achild objects to the return and has attained "an age and
degree of maturity at which it is appropriate to take into
account its views".

[109] In the context of a child refugee, the views of the
child gain greater inportance. As the exercise of authority to
return the child to Mexico engaged her s. 7 Charter rights, her
return could only be effected in accordance with the principles
of fundanental justice. Those principles required that her
vi ews be considered on the Hague application in accordance with
her age and maturity: see, e.g., Nmeth at para. 70. The fact
that the child was not a party to the application does not
detract fromher right to be heard.

[ 110] This conclusion is supported by two further
considerations. First, s. 64(1) of the CLRA states that the
court "where possible shall take into consideration the views
and preferences of the child to the extent that the child is
able to express thenf, and s. 64(2) authorizes the court to
interview the child "to determ ne the views and preferences of
the child". Wile s. 64 applies in the context of custody,
access and guardi anshi p proceedi ngs, recognition of the child's
right to be heard on the Hague application conforns with the
spirit and intent of s. 64 of the CLRA: see Pitts, at para. 46.

[111] Second, art. 12(1) of the CRC stipulates that the views
of a child are to be given due weight according to the child's
age and maturity and that a child has the right "to express
those views freely in all matters affecting the child". Article
12(2) of the CRC confirms this right in the context of
"judicial and adm ni strative proceedings affecting the
child".

[112] At al nobst 14 years of age, the child in this case was
clearly of an age and potential maturity such that her
objection to return to Mexico had to be considered. The Hearing
transcript reveals [page3l Jthat the application judge
recogni zed this. He indicated that the child s objection was
not the "deciding factor"” but went on to observe that "there is
a 13 year old or a 14 year old who we are naki ng deci si ons
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about and she has had no direct invol vement."

[113] In response, counsel argued that the Hague Conventi on
did not give the child "the right to be directly involved",
that it nerely required that "her voice ought to be heard in
appropriate circunstances" and that "her voice [had] been
heard". Once again, unfortunately, the application judge
accepted these subm ssions wthout further inquiry.

[114] Wth respect, this was an error. Gven the child's age,
the nature of her objection, her status as a Convention
refugee, the length of tine that she had been in Toronto and
t he absence of any neaningful current information regarding her
actual circunstances in Toronto at the date of the Hearing, her
views concerning a return to her nother's care in Mexico were a
proper and necessary consi derati on.

Acqui escence in wongful retention exception

[115] Finally, given the duration of the child s stay in
Toronto (approximately 21 nonths) and of her nother's delay in
comenci ng her Hague application in Ontario (about 18 nonths),
the question arose in this case as to whether the nother had
eventual |y "acquiesced" in the child s retention in Ontario by
the father and the aunts within the nmeaning of art. 13(a) of
t he Hague Conventi on.

[116] When the application judge raised the issue of delay,
the nother's counsel attenpted to di sassociate the nother from
any responsibility for the delay, stating, "I don't think we
can fairly say the delay is hers". Counsel then added, "I think
the Central Authority actually sat on this for a while before
doi ng anything about it." The first statenent was a natter of
advocacy. The second statenent was entirely unsupported by any
evi dence.

[117] The nother, in effect, denied acqui escence and offered
an explanation for the delay in bringing her Hague application.
Del ay alone is generally insufficient to establish acqui escence
under art. 13(a): see lbrahimv. Grgis, [2008] OJ. No. 99,
232 OA C 191 (C A ), at para. 28. In these circunstances,
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al t hough the evidence of acqui escence may have been weak, this
exception nerited consideration by the application judge.
(c) Failing to ensure the child' s participation at the
Heari ng

[ 118] The father and certain intervenors al so argue that,
because her s. 7 Charter rights were engaged, the child had a
[ page32 Jright to participate in the Hearing. In Suresh, at
para. 113, the Suprenme Court held that the sane principles
underlying the common | aw duty of procedural fairness underlie
the procedural protections required by s. 7 of the Charter and
that those protections nust be applied "in a manner sensitive
to the context of specific factual situations”". In Nreth, at
para. 70, the court held that these protections "generally
[include] adequate disclosure of the case agai nst the person
sought, a reasonabl e opportunity to respond to it and a
reasonabl e opportunity to state his or her own case" (citations
omtted): see, also, Suresh, at paras. 121-26; Charkaoui, at
para. 61.

[ 119] Based on this clear and consistent direction fromthe
Suprene Court, we conclude that the sane procedural protections
apply to a refugee child whose return from Canada to a foreign
jurisdiction is sought under the Hague Conventi on.

[ 120] An order of return under the Hague Convention has a
prof ound and often searing inpact on the affected child. Were
t he proposed return engages the child's s. 7 Charter rights, as
in this case, neaningful procedural protections nust be
afforded to the child. In our view, these include the right to
(1) receive notice of the application; (2) receive adequate
di scl osure of the case for an order of return; (3) a reasonable
opportunity to respond to that case; (4) a reasonable
opportunity to have his or her views on the nerits of the
application considered in accordance with the child' s age and
| evel of maturity; and (5) the right to representation.

[121] In addition, at this point in the devel opnment of the
| aw, there can be no serious debate that the affected parties,
including the refugee child, are entitled to reasons for the
Hague application judge's decision: see R v. Sheppard, [2002]
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1 SCR 869, [2002] S.C.J. No. 30, at paras. 24 and 55; Young
v. Young (2003), 63 OR (3d) 112, [2003] O J. No. 67 (C A),
at paras. 26-27; Lawson v. Lawson (2006), 81 OR (3d) 321
[2006] O.J. No. 3179 (C A ), at paras. 8-10; H (F.) v.
McDougal I, [2008] 3 S.C R 41, [2008] S.C.J. No. 54, at paras.
98-100; R v. M (RE), [2008] 3 SSCR 3, [2008] S.CJ. No.
52, at paras. 8-14.

[122] In this case, the child received no notice of the Hague
application or of the return date for the Hearing. Her views
and preferences were not sought or obtained at the Hearing,
nor, despite her aunts' efforts, was she represented by counsel
at the Hearing. In these circunstances, we have no hesitation
in concluding that the child was deni ed procedural fairness and
that her s. 7 Charter rights were infringed. [page33 ]

(d) Failing to otherwi se conduct the Hearing in
accordance with the principles of fundanental
justice and procedural fairness

[123] Two other matters nust be addressed. W consi der,
first, the issue whether an oral hearing is required on a Hague
application involving a refugee child.

[124] G ven the strong comm tnent under the Hague Convention
to expeditious proceedings and the need for the pronpt return
of an abducted child, this court has repeatedly recogni zed that
the recei pt of viva voce evidence on a Hague application should
occur only in exceptional circunstances: Cannock, at paras.
33-37; Katsigiannis, at para. 59. Moreover, even in cases where
s. 7 of the Charter is in play, an oral hearing is not always
required: Singh, at para. 58.

[ 125] Where, however, serious issues of credibility are
i nvol ved, fundanmental justice requires that those issues be
determ ned on the basis of an oral hearing: Singh, at para. 59.
This applies with equal force to the determ nation of serious
credibility issues in Hague applications involving refugee
children. Expediency will never trunp fundanental human rights.

[126] In this case, there is conflicting evidence as to
whet her the child was the victimof abuse by her nother.
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However, the child was accepted as a Convention refugee on the
basis of that abuse and her abuse all egati ons have now been
corroborated by affidavit evidence from her grandnother and, to
a certain extent, by other fresh evidence filed with this
court. In the face of that evidence, the nother's continued
deni al of any abuse of the child will require credibility-based
factual findings. Simlarly, the determ nation of whether any
of the exceptions to return under the Hague Convention are nade
out in this case requires fact-based inquiries and findings.
Finally, the child herself nust have a voice and an opportunity
to participate at the new Hague Convention hearing. W
therefore conclude that this is the type of exceptional case in
whi ch the record nmust be suppl enented by viva voce evi dence.

[ 127] Second, the father argues that his s. 7 Charter rights
wer e breached when the nother obtained a return date for the
Hearing prior to the expiry of the 60-day period allowed under
the Rules for a response to the Hague application. W have
al ready concl uded that a new Hague Convention hearing nust be
ordered. It is therefore unnecessary for the disposition of
this appeal to address this additional conplaint by the father.

[ 128] That said, we offer this observation. A Hague
Convention application has a potentially life-altering affect
on all interested [page34 ]parties, including, of course, on
the parents of a child whose return is sought. It is therefore
axiomatic that the courts nust be vigilant in ensuring
procedural fairness for all concerned. The Rul es provide
i nportant safeguards in this respect, including provisions for
proper notice of a Hague Convention application and the
perm ssible tinme period for a response to such an application.
Judges nust therefore be vigilant in ensuring that the
protective purposes of the Rules are not disregarded or
circunvented in respect of Hague Convention applications.
| V. Stay Application

[129] At the outset of oral argunment of this appeal, it
energed that the child was still in hiding in Mexico. The
not her therefore noved for a stay of the appeal pending the
child s return to her in Cancun. W denied the stay request
because, in our opinion, it met none of the applicable
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requirenents for the granting of a stay order. Mreover, and
inmportantly, the interests of justice required that the issues
rai sed on this appeal be determ ned pronptly on the nerits.

V. Renedy

[ 130] For the reasons given, we conclude that a new Hague
Convention hearing nust be held. It is appropriate that at that
heari ng
(1) the record before this court, including the fresh evidence
recei ved on consent, be placed before the Hague application
j udge;

(2) the child be provided with a copy of all materials filed
with the Hague application judge;

(3) the child be represented by the OCL, or such other counsel
as she nay determ ne

(4) the child be given an opportunity to present evidence,
including in response to the nother's evidence; and

(5) proper and tinely notice of the return date for the new
hearing be provided to the father, the child and, in the
uni que circunstances of this case, the aunts.

[131] At the date of the rel ease of these reasons, it
appeared that the child had returned to Toronto in order to
participate in the new Hague Convention hearing and that her
care and supervi sion pending that hearing had been settled by
court [page35 Jorder. In these circunstances, further direction
fromthis court regarding her return from Mexico is
unnecessary.
VI. Disposition

[ 132] For these reasons, the appeal is allowed. W do not
regard this case as an appropriate one in which to award any

costs of the appeal.

Appeal all owed.
Appendi x A

Convention on the Cvil Aspects of International Child
Abduction, 25 Cctober 1980, 1343 U N.T.S. 89

The States signatory to the present Conventi on,
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Firmy convinced that the interests of children are of
paranmount inportance in matters relating to their custody,

Desiring to protect children internationally fromthe harnfu
effects of their wongful renoval or retention and to
establish procedures to ensure their pronpt return to the
State of their habitual residence, as well as to secure
protection for rights of access,

Have resol ved to conclude a Convention to this effect and
have agreed upon the follow ng provisions:
Chapter | -- Scope of the Convention

Article 1

The objects of the present Convention are:

(a) to secure the pronpt return of children wongfully
removed to or retained in any Contracting State;
and

(b) to ensure that rights of custody and of access
under the |law of one Contracting State are
effectively respected in the other Contracting
St at es.

Article 2

Contracting States shall take all appropriate neasures to
secure within their territories the inplenentation of the
obj ects of the Convention. For this purpose they shall use
t he nost expeditious procedures avail abl e.

Article 3

The renoval or the retention of a child is to be considered
wr ongf ul where:
(a) it is in breach of rights of custody attributed to
a person, an institution or any other body, either
jointly or alone, under the law of the State in
which the child was habitually resident imediately
before the renoval or retention; and [ page36 |
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(b) at the tine of renoval or retention those rights
were actually exercised, either jointly or al one,
or woul d have been so exercised but for the renova
or retention.

The rights of custody nentioned in sub-paragraph (a) above,
may arise in particular by operation of |aw or by reason of a
judicial or adm nistrative decision, or by reason of an
agreenent having |l egal effect under the |aw of that State.

Article 4

The Convention shall apply to any child who was habitually
resident in a Contracting State i medi ately before any breach
of custody or access rights. The Convention shall cease to
apply when the child attains the age of 16 years.

Article 11

The judicial or admnistrative authorities of Contracting
States shall act expeditiously in proceedings for the return
of children.

If the judicial or admnistrative authority concerned has not
reached a decision within six weeks fromthe date of
commencenent of the proceedings, the applicant or the Central
Authority of the requested State, on its own initiative or if
asked by the Central Authority of the requesting State, shal
have the right to request a statement of the reasons for the
delay. If areply is received by the Central Authority of the
requested State, that Authority shall transmt the reply to
the Central Authority of the requesting State, or to the
applicant, as the case may be.

Article 12

Where a child has been wongfully renoved or retained in
terms of Article 3 and, at the date of commencenent of the
proceedi ngs before the judicial or admnistrative authority
of the Contracting State where the child is, a period of |ess
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t han one year has el apsed fromthe date of the wongfu
removal or retention, the authority concerned shall order the
return of the child forthwth.

The judicial or admnistrative authority, even where the
proceedi ngs have been commenced after the expiration of the
period of one year referred to in the precedi ng paragraph,
shal|l also order the return of the child, unless it is
denonstrated that the child is now settled in its new

envi ronnent .

Where the judicial or admnistrative authority in the
requested State has reason to believe that the child has been
taken to another State, it may stay the proceedi ngs or

dism ss the application for the return of the child.

Article 13

Not wi t hst andi ng the provisions of the preceding Article, the
judicial or admnistrative authority of the requested State
is not bound to order the return of the child if the person,
institution or other body which opposes its return
establishes that:

(a) the person, institution or other body having the
care of the person of the child was not actually
exercising the custody rights at the tinme of
removal or retention, or had consented to or
subsequent|ly acqui esced in the renoval or
retention; or [page37 ]

(b) there is a grave risk that his or her return woul d
expose the child to physical or psychol ogical harm
or otherwi se place the child in an intol erable
si tuation.

The judicial or admnistrative authority nay also refuse to
order the return of the child if it finds that the child
objects to being returned and has attained an age and degree
of maturity at which it is appropriate to take account of its
Vi ews.

In considering the circunstances referred to in this Article,
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the judicial and adm nistrative authorities shall take into
account the information relating to the social background of
the child provided by the Central Authority or other
conpetent authority of the child s habitual residence.

Article 16

After receiving notice of a wongful renoval or retention of
a child in the sense of Article 3, the judicial or

adm ni strative authorities of the Contracting State to which
the child has been renoved or in which it has been retained
shall not decide on the nerits of rights of custody until it
has been determ ned that the child is not to be returned
under this Convention or unless an application under this
Convention is not |odged within a reasonable tine follow ng
recei pt of the notice.

Article 20

The return of the child under the provisions of Article 12
may be refused if this would not be permtted by the
fundanmental principles of the requested State relating to the
protection of human rights and fundanental freedons.

Not es

Note 1: Convention on the Cvil Aspects of International
Child Abduction, October 25, 1980, 1343 U.N. T.S. 89.

Note 2: Convention Relating to the Status of Refugees, July
28, 1951, 1989 U.N. T.S. 150.

Note 3: Both in the proceedi ngs bel ow and during oral
argunent before this court, these custody arrangenents were

acknow edged by the father.

Note 4: After the release of this court's decision on Apri
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18, 2011, the girl was declared to be a child in need of
protection under the Child and Fam |y Services Act, R S. O

1990, c. 11. In light of the mandatory terns of s. 45(8) of
that Act, these reasons exclude any information that m ght have
the effect of identifying the child or her famly nenbers.

Note 5: There is sonme evidence before this court suggesting
that, based on |egal advice, the father understood that no
famly court proceeding could undo the child's status as a
Convention refugee.

Note 6: Section 89(3.1) of the Courts of Justice Act
aut hori zes the court to request that the OCL act as the |egal
representative of a mnor or other person who is not a party to
a proceedi ng.

Note 7: The full text of the relevant provisions of the Hague
Convention is set out in Appendix A to these reasons.

Note 8: Also reported as Aulwes v. Mi.

Note 9: January 31, 1967, 606 U N T.S. 267.

Note 10: Under s. 95(2) of the IRPA a "protected person”
i ncl udes a Convention refugee.

Note 11: The Refugee Convention recogni zes certain exceptions
to the mandatory prohibition on renoval enconpassed by the
princi pl e of non-refoul ement. None of these exceptions, which
relate to national security or public order concerns, is
engaged in this case.

Note 12: We refer to s. 46 of the CLRA and the Hague
Convention interchangeably in these reasons.

Note 13: May 23, 1969, 1155 U N T.S. 331.

Not e 14: Novenber 20, 1989, 1577 U N.T.S. 3.
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